Dartford Borough Council Procurement Guide

Introduction — the Contract Standing Orders (CSOs) and this Procurement Guide

The CSOs are the starting point for good purchasing practice. They contain the core
obligations for a robust purchasing framework. As they form part of the Council’s
Constitution, they can only be changed by resolution of full Council, unless specific powers
to make amendments have been delegated to an Officer or other body. They are made
under the Council’'s powers under section 135 of the Local Government Act 1972.

This Procurement Guide provides practical guidance on how the CSOs apply to purchasing
decisions and processes. It explains some of the more technical and legal issues involved
in procurement and provides practical working examples.

You must use this Procurement Guide when purchasing on behalf of the Council. You
must also follow the CSOs and the other documents referred to in CSO 4.

Purchasing can involve complex technical provisions and legal rules. Breach of those
technical provisions, the legal rules, the CSOs or this Procurement Guide can have serious
consequences for the Council and for you. If you are in doubt then you must seek
assistance. If you have any queries about the CSOs, this Procurement Guide or the other
documents used in or related to the Council’s procurement, then please contact the
Procurement Section.

The structure of this Procurement Guide follows the structure of the CSOs. In this
Procurement Guide, the CSOs are set out in shaded boxes, followed by commentary and
guidance on those CSOs.

This Procurement Guide is a “living” document which will be reviewed annually. If you have
comments or suggestions for improvements, please contact the Head of Legal Services.

PLEASE ALWAYS ENSURE YOU ARE WORKING TO THE LATEST VERSION OF THE
GUIDANCE
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1.1

1.2

1.3

1.4

Introduction — Purpose of the Contract Standing Orders
Procurement decisions and processes are important because the money involved is public
money. The purpose of these Contract Standing Orders is to provide a structure within
which procurement decisions are made and implemented and which ensure that the
Council:

1.1.1 Furthers its corporate objectives

1.1.2 Uses its resources efficiently

1.1.3 Purchases quality goods, services and works

114 Grant service concessions

1.1.5 Safeguards its reputation from any implication of dishonesty or
corruption.

Procurement by the Council, from planning to delivery, shall incorporate (where
appropriate) principles of sustainability, efficiency, whole life costings and cost savings.

These Contract Standing Orders are made in accordance with the requirements of Section
135 of the Local Government Act 1972.

These Contract Standing Orders do not provide guidelines on what is the best way to
purchase works, supplies (goods)and services and grant service concessions. They set
out minimum requirements to be followed. Further information and guidelines are set out in
the Council’s Procurement Guide.

CSO11

Good and effective procurement must be embedded in the day to day practices of the
Council. The key objectives of procurement, outlined in CSO 1.1 and CSO 1.2 must be
taken into account from the initial planning and conceptual stages of the procurement
process. The procurement process is not limited to the stage when you seek a quote or
tender.

Failure to consider these key issues can impact on both the quote or tender process, and
also the long term delivery of the works, supplies and services which are being purchased.
It is also important to note that where the Council grants a service concession, it is the
operator who bears the costs and most of the risks involved in establishing and exploiting
the service (see section 4 of CSO 2 for further guidance).

Example: You need to think carefully about the quality and specification for the goods you wish to purchase. Failure to
incorporate your requirements into the contract may result in substandard or poor quality goods being provided to the
Council. The Council is unlikely to be able to do very much about this, if its own requirements have not been clearly
specified in the tender and contract documents.

Conversely, if the Council has clearly specified the quality of the goods required and when delivered they are not up to
standard, then the Council will be able to ensure that standards can be improved or, potentially, cancel the contract

arrannamante
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3 You must take into account the principles of sustainability, efficiency, whole life costings
and cost savings, during the purchasing process.

4 "Sustainability": The UK Government’'s sustainable development strategy sets out four
key priority areas for action:

Sustainable consumption and production

Climate change and energy

Protecting natural resources

Creating sustainable communities and a fairer world

Sustainable procurement is a process whereby organisations meet their needs for goods,
services, works and utilities in a way that achieves value for money on a whole life basis in
terms of generating benefits not only to the organisation, but also to society and the
economy, whilst minimising damage to the environment.

5 "Efficiency": The Council must continuously improve all its services. This means that the
Council must purchase the most appropriate best value works, supplies or services and
deliver continuous improvement throughout each contract. For contracts which relate to
more than just a one off purchase, the Council will need to exercise ongoing monitoring and
review of the contract to ensure

customer satisfaction,

continued high quality delivery,

compliance with environmental and equality standards, and

the opportunity to identify service improvements and cost savings.

coow

This could be reflected in an efficiency and improvement clause in the contract. See further
comments on standard clauses at CSO 3.

6 "Whole life costing": requires you to ensure that the whole potential cost of the contract is
taken into account.

Example: In letting an equipment supply contract, as well as the initial capital spend, you need to consider the length
of the asset’s useful life, the cost of ongoing maintenance, replacement of parts and servicing and consumables, so
that there is true cost to the Council of the purchase being made. To buy a copier which initially costs £2,500 may
be more expensive than one that initially costs £4,500, if the cheap copier uses expensive paper and toner, needs
servicing every three months and is scrapped after 5 years, whilst the more expensive one uses cheaper paper and

toner, needs servicing only once every 2 years and lasts for 10 years.

7 "Cost savings": Each contract for purchase must set out the agreed price to be paid by
the Council to the contractor. The Council cannot then unilaterally reduce the price but
conditions relating to long term service improvement and efficiencies can be incorporated
into the contract documents.

There may be ways of structuring a purchasing exercise to save costs. This might be
through a joint purchasing exercise with other councils, or by re-examining the way a
service is provided.

8 Effective contract monitoring is essential to achieve continuous improvement, especially
during the implementation of long-term contracts, particularly if the contractor is under a
duty to work with the Council to seek improvements in delivery and efficiency. It is usually
sensible to provide for annual reviews in the contract, which can then be tied in with, for
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example, payments to reflect good performance and provisions allowing for inflation
increases.

Example: The Council needs to demonstrate to central government each year, its compliance with the Local
Government Equalities Standard. An obligation in the contract to ensure ongoing compliance with Equalities
legislation is of little value if the Council fails to review and record the contractor's compliance regularly.

If the Council knows that a contractor is not complying with contract requirements, then it
needs to address the matter promptly. If the Council has regularly raised and recorded
issues with a contractor, made formal requests for improvements, which are not delivered,
then there may be a clear basis for either an action for damages or termination.

CSO 1.3

10

Section 135 of the Local Government Act 1972 obliges councils to make standing orders for
contracts for the supply of goods and materials and the execution of works entered into by
the Council or on behalf of the Council. The Act requires that the standing orders must
include provisions for securing competition for such contracts and must also regulate the
way in which tenders are invited. The Act allows for exemptions from the obligation to
tender out below a specified threshold and where exemptions identified in the standing
orders apply.

CSO 14

11

This Procurement Guide is the guide referred to in CSO 1.4. It provides broader guidelines
on the best way to purchase works, supplies (goods) and services.
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2.1

2.2

2.3

General Principles — Application and Compliance with Contract Standing Orders

These Contract Standing Orders apply to the purchase by or on behalf of the Council of
works, supplies (goods) and services and the granting of service concessions.

These Contract Standing Orders apply to all contracts including all purchase orders, service
concessions and contractual arrangements entered into by or on behalf of the Council,
except for the specific types of contracts and purchasing methods which are listed in 2.3.
These Contract Standing Orders do not apply to:

2.3.1 Employment contracts

23.2 Contracts relating solely to the purchase or sale of interests in land

2.3.3 Contracts for retention of legal counsel and the appointment of expert
witnesses in legal proceedings

2.3.4 Service level agreements setting out the conditions which the Council
applies to its funding of particular voluntary sector bodies.

CS02.1

1

The CSOs apply to all purchasing activities by, undertaken by or on behalf of the Council.
The words “works”, “supplies” and “services” are the words used in the EU Rules to define
different types of contracts. Put simply, “works” cover construction, refurbishment and other
building related works. “Supplies” are all types of goods - from paperclips to photocopiers
and vehicles, and “services” cover the full range of services provided or purchased by the
Council in its day to day activities. A “service concession” is where the Council transfers to
an operator the responsibility to exploit a service such as bar and catering services in a

leisure facility owned by the Council (see section 4 below).

Some contracts can be hybrid arrangements covering works, supplies or services. If this is
the case and you are not sure how to define a particular arrangement, please take advice
from Legal Services or from the consultant you have employed to assist you with the
tendering exercise.

CS02.2

2

Words and terms used to describe types of arrangements which are often contracts:
Do not be misled by the label for any particular arrangement. The CSOs apply to all
purchasing and contracts except where specific exemptions apply. A lot of purchasing is by
way of formal contracts. However, contracts can exist even when the word “contract” is not
used. So, for example, "agreements", "purchase orders", "terms and conditions" and
equipment or vehicle "leases" are nearly always a type of purchasing and so are contracts
which are subject to the CSOs. (Leases for land or property are not covered by these
CSOs — see comment on CSO 2.3.2). Sometimes a formal agreement may be preceded
by a "memorandum of understanding" or "heads of terms", but take care that such
preliminary documents do not themselves amount to a binding contract.
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3 Contracts can also be created by words or actions and so it is possible to have a contract
without having anything in writing.

Example: Be careful to ensure that a contract is not implied as a result of conversations which
you have with potential contractors or exchanges of correspondence (including e-mails) which
may be intended to be mere exchanges of views but which could amount to a formal contract.

If, for example, you invite quotes and receive a quote in response, you may create a legal
contract if you then ring the contractor and say that you are happy with that quote. A contractor
could then rely on the conversation to either oblige the Council to enter into a formal written
contract or to sue the Council in the event that the Council decides not to go ahead on that
basis, despite those assurances.

4 Concessions are a specific type of contractual arrangement under which, rather than
paying the concessionaire to deliver the service, the Council will grant the concessionaire
the right to exploit an opportunity and receive some or all of its income from third parties
(through direct charging or some other commercial activity), with or without an additional
payment from the Council. An example of a services concession is the operation of
catering or leisure facilities where some or all (50% or more') of the concessionaire’s
income comes direct from paying members of the public. Another example is where a
concessionaire has been given the right to manage and operate a Council leisure facility,
receives 50% or more of its income from charging the public to use the leisure facility.

There are therefore two elements to a service concession. The first is that at least some of
the consideration (i.e. payment) for the service does not come directly from the Council but
comes from third parties. Second, the Council must transfer all, or at least a significant
share of the risk of providing the service to the operator of the concession if the contract is
to be a public service concession. The relevant risk for the operator of the concession must
be one of exposure to market forces rather than any other identifiable risk.

The effect of classifying a contract as a service concession contract is that the EU Rules
will not apply. However, EC Treaty Principles still apply and advertisement in the national
or trade press and the OJEU (where there is likely to be non-domestic interest) may still be
required.

5 The terms “service level agreements” and “grant” are particularly problematic and their
usage is inconsistent. Do not assume that a service level agreement or grant is not a
contract. The term “service level agreement” can be used to describe a specification or
technical requirements type document which sets out the level of service required under a
contract. It is also sometimes used to describe what is, in practice, a legally binding
contract. The same issues apply to arrangements classified as grants.

6 Partnering arrangements: There have been considerable moves over the last few years
toward the concept of working “in partnership” with other public, voluntary and private
sector organisations. When the Council is entering into a partnering type arrangement, it
may need to follow a tendering process resulting in a formal contract. PLEASE TAKE
ADVICE from the Procurement Section.

! It is likely that the European Commission and the European Court will require a concessionaire’s right to exploit provision of the
service to represent at least 50% of the concessionaire’s remuneration.
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10

11

Some “partnering” arrangements — particularly those with other public bodies such as the
NHS — are genuine partnering (as opposed to a legal partnership (see below)) involving, for
example, the pooling of resources to deliver services. Other arrangements are labelled as
partnering arrangements but are in reality, formal contractual arrangements. A common
example is the “partnering” approach used for construction contracts.

A formal legal “partnership” has a specific legal meaning. A legal partnership will be
caught by statute and other rules. It is possible to create a legal partnership without
intending to do so and this can have significant consequences, as partners usually share
both profits and losses arising from the partnership. Great care must be taken when using
this term, to ensure that a legal partnership is not implied. Legal Services will have a
standard clause to deal with this.

Summary: Wherever an arrangement means that works, supplies and/or services will be
provided to the Council, or on behalf of the Council, in return for some sort of “payment”
(which could be a monetary payment but could also be something else of value to the
recipient), then you need to consider whether or not this is a type of contract and
purchasing process which is subject to the CSOs and other Regulatory Provisions listed in
CS04 e.g. the Council awards a contract for the residential development of a piece of land
directly to a UK housing trust. The contract in question is a public works concession
contract — where the contractor is paid in part by being given the right to exploit the
development after it has been built. It is also a development agreement (see para.15
below). Under EU Rules, this type of contract should be awarded following an EU tender
process.

The best approach to adopt is to assume that the CSOs will apply to all of the Council’s
purchasing activities with only very limited exceptions. You must take advice from Legal
Services if you are uncertain about whether or not the CSOs apply.

There are some specified types of contract to which the CSOs do not apply. These are
listed in CSO 2.3. These are excluded, because it generally does not make practical or
legal sense to require a full tendering process for these types of contract. However, these
arrangements are subject to other specific requirements such as the need to advertise in
most cases.

CS0 23

12

13

14

15

CSO 2.3.1 Employment contracts: employment opportunities are usually advertised and
people are appointed to their posts as a result of a formal appointment process.
Employees enter into individual employment contracts with the Council.

However, contracts involving the purchase of services from individuals — such as
consultancy or advisory service contracts — are often not “employment contracts” for the
purposes of this exception and are likely to be subject to the CSOs. Similarly, contracts with
employment agencies for the provision of temporary staff will be caught by the CSOs.

CSO 2.3.2 Contracts relating solely to the transfer of interests in land (existing
buildings, rights in or over land, sale or lease of land or property, simple disposals of land
by freehold or lease ) are generally not caught. This will apply to most of the Council’s day
to day conveyancing and land transactions.

Take care over development/regeneration type agreements which may, for example,
involve a combination of a land transfer by the Council plus a developer providing building
works even if the works are not for the Council. These types of arrangements/contracts are
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now often subject to EU Rules and are usually classified as ‘public works’ or ‘works
concession’ contracts because of the building element (case C — 220/05 Jean Auroux and
others v. Commune de Roanne). A development agreement between the Council and a
developer which sets out the intended nature of the proposed development is unlikely to
constitute a contract subject to EU Rules, unless the developer is placed under a
binding/contractual obligation to carry out at least part of the development. If the developer
is contractually entitled to decide unilaterally to promote a different usage of its own
proposing subject to planning permission, to delay the development or to transfer the land
in question to a third party, without breaching a contractual obligation, it is unlikely that the
agreement will be subject to EU Rules.

Hiving - off a contractual obligation to carry out a development into a separate agreement
from the land transfer will not avoid the application of the EU Rules, as the European
Commission will take a purposive view of all relevant agreements between the Council and
the developer.

15.1 Determining whether the public procurement rules apply to a development
agreement

The applicability or otherwise of the public procurement rules to development agreements
will depend on the particular facts of each case, and therefore universal guidance is not
feasible. However, there are a number of matters which will be relevant in deciding
whether a ‘development agreement’ comprises a public works or works concession
contract. In summary:

¢ |Is there a work or works required or specified by a contracting authority?

¢ Is there an enforceable obligation (in writing) on a contractor to carry out that work or
works?

e Is there some pecuniary interest for carrying out this work (not necessarily a cash
payment)?

If the answer to all those questions is ‘yes’, it is likely that agreement will be subject to the
public procurement rules.

In addition, where any of the above apply, and the Council is granted the right to exploit the
work or works under a development agreement, consideration should be given to whether a
public works concession contract arises.

Based on its understanding of current relevant case-law and the European Commission’s
decisions, GPS suggests that a ‘development agreement’ between a public body and a
developer may be less likely to comprise a public works or works concession contract, if it
meets some of the following characteristics:

1. The proposed development (or a significant part) is to be undertaken at the initiative
and autonomous intention of the developer. (This may be particularly likely if the
developer already owns or has control of land to be developed);

2. The development agreement is ancillary or incidental to a transfer or lease of land or
property from the authority to the developer, and is intended to protect the interests of a
contracting authority which is the lessor or otherwise retains an interest in the land or
property;

3. The development agreement is based on proposals put forward by the developer,
rather than requirements specified by the contracting authority, albeit that these
proposals may be sought, and the “winner” chosen by the authority;
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4. There is no pecuniary interest passing from the contracting authority to the developer
as consideration for undertaking the development, either through direct payment, or
indirectly, for example, by the assumption of obligations such as contributions towards
project finance or guarantees against possible losses by the developer;

5. The development agreement does not include specific contractually enforceable
obligations on the developer to realise a work or works, (even if that work or works is
recognised as being the general intent of the parties to the agreement).

15.2 A development/regeneration type agreement which accompanies a lease may, for
example, involve the development of land according to the wishes of the developer and not
to any specified requirements of the Council. That lease of itself is not subject to EU Rules,
and the payment of rent to the Council by the developer is unlikely to comprise pecuniary
interest for the supply of goods, works or services. If the development agreement only sets
out certain matters and obligations as to how the developer will undertake its intention as
lessee in order to safeguard the interests of the Council as lessor and freeholder, the
agreement is not subject to EU Rules.

15.3 As an alternative to a development agreement, the Council may enter into a building lease
or building licence with the purchaser/developer for the duration of the construction
period. This provides a means by which the Council can retain the freehold of the site and
ultimate control to ensure that the purchaser’s construction activities comply with specific
land obligations.  Once the developer has demonstrated compliance, the freehold is
transferred. The applicability or otherwise of the EU Rules will depend on specific
circumstances. If the purpose of the licence is to ensure that the purchaser does not go
back on its own intended activities, a licence probably does not of itself give rise to the
application of EU rules.

15.4 Use of a building licence in an attempt to avoid the application of the EU Rules will not
succeed, as the European Commission will take a purposive view of all relevant
agreements between the Council and the developer.

15.5 Where a proposed or intended development involves mixed land ownership e.g. includes
a mixture of land or property owned by the Council and land owned by a developer or third
party, the potential application of the EU Rules may depend on the specifics of the
proposed arrangement. If the Council simply intends to sell or lease the land or property to
the developer to be incorporated in the developer's intended development, this
arrangement is unlikely of itself to be subject to the EU Rules, unless that sale or lease also
imposes works obligations on the developer.

15.6  Where part of the activity within an overall development is likely to be subject to EU Rules,
the Council may wish to consider competitively letting a separate contract or series of
contracts of those elements of the development, distinct from any development agreement
for the rest of the development.

Example:

Where the Council has associated requirements

The Council may wish to lease property to a developer to be developed according to the
developer’s proposals, but where the property in question currently includes a building
occupied or used by the Council. The Council may require that a replacement facility be
provided elsewhere. It is likely that the work for the replacement facility would comprise a
public works contract if it is to be done to the Council’s required specification, with a
contractual obligation to construct it and for some form of consideration. The Council may
pursue the construction of the replacement facility as a separately — procured activity from
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the intended land transfer and associated development agreement. However, if the specific
circumstances make it impracticable to achieve such a separation and the works to the
Council’s requirement are contractually and operationally inseparable from the rest of the
project, it is most likely that the agreement as a whole will be subject to EU Rules.

The Council intends to sell land to the developer for housing, but retains a continuing
interest in the development of the site because the Council is to be entitled to allocate
tenants to a proportion of the housing. If the developer is placed under an obligation to
undertake the works to an agreed specification, the agreement may comprise a public
works or public works concession contract, even if the specification was arrived at with the
assistance of the developer.

15.7 The GPS distinguishes Section 106 agreements from ‘public works contracts’ even though
such agreements necessarily possess some of the characteristics of a ‘public works
contract’. GPS advises that:

e Section 106 agreements for works pursuant to a grant of planning permission will not
usually be subject to the procurement rules as they are not normally contracts for
"pecuniary interest" and no consideration is provided by the local planning authority. The
grant of a connected planning permission should not be regarded as "pecuniary interest". It
is merely the exercise by a local planning authority of its planning functions.

e Where there is no direct economic benefit to the local planning authority, the entering into
of a Section 106 agreement which includes an obligation to undertake works, should only
amount to the exercise of the local planning authority's regulatory, town planning powers.

e A planning obligation is usually conditional on a voluntary act related to the implementation
of the planning permission and commencement of the development that has been
approved by the planning permission. A public works contract only arises if there is a
specific, legal binding contractual obligation to undertake works.

Summary

These are complex areas of European law. The facts of each intended development and
the precise relationship between the parties are likely to be different at least in detail in
each case and generic guidance referred to above must be applied in the light of specific
circumstances. You must seek advice from Legal Services before proceeding.

16 CSO 2.3.3 Contracts for the retention of legal counsel and the appointment of expert
witnesses in legal proceedings: The Head of Legal Services is responsible for agreeing
fees with and appointing legal counsel (barristers) to work on legal issues and for the
appointment of expert withesses.

17 CSO 2.3.4 Service level agreements setting out the conditions which the Council
applies to its funding of particular voluntary sector bodies: in some limited
circumstances, funding arrangements for voluntary sector bodies may not be caught by the
CSOs. An example of the type of arrangement which may fall within this exception, is low
value funding to a voluntary group in order to ensure the continued provision of a critical
local service.

18 Take care because some funding arrangements may, in reality, be more like a contract
than a simple funding arrangement. The Council must ensure that it obtains appropriate
value in respect of all funding and that it is not contravening State Aid, EU Rules or EC
Treaty Principles. You need to look carefully at each funding arrangement and consider
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whether it could be delivered better as a result of a competitive process. A Service Level
Agreement is unlikely to be an appropriate method for large scale and/or long term funding.
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3.1

3.2

3.3

3.4

3.5

3.6

General Principles Applying to All Contracts

For the purposes of this CSO 3, ‘contract’ means purchase orders, alternative order forms,
standard industry contracts (JCT/IEE/ICE etc), works, supplies, and services terms and
conditions, service concessions etc and ‘contractor’ includes concessionaires

All purchases however small shall be in writing.
All contracts of a value of £10,000 or more shall include contract clauses relevant to the
procurement. Contract clauses are issued by Legal Services and can be found on the NPG

website through the intranet.

As a minimum, all contracts of a value of £10,000 or more shall include clauses which set
out:

3.3.1 The works, supplies (goods), services, service concessions, material,
matters or things to be carried out or supplied

3.3.2 The time within which the contract is to be performed

R Quality requirements and/or standards which must be met

3.34 Requirements on the contractor to hold and maintain appropriate
insurance

3.3.5 What happens in the event that the contractor fails to comply with its

contractual obligations (in whole or in part)

3.3.6 Requirements on the contractor to comply with all relevant equalities
and health and safety legislation

3.3.7 That the Council shall be entitled to cancel the contract and recover
losses in the event that the contractor does anything improper to
influence the Council to give the contractor any contract or commits
an offence under the Bribery Act 2010 or s117(2) Local Government
Act 1972.

Contracts shall not include non commercial terms unless these are necessary to achieve
best value for the Council and necessary to enable or facilitate the Council’'s compliance
with the public sector equality duty? or any duty imposed on it by the Equality Act 2010. In
this context, “hon commercial” means requirements unrelated to the actual performance of
the contract.

All contracts shall include relevant specifications and/or briefs/technical requirements which
are prepared taking into account the need for effectiveness of delivery, quality,
sustainability and efficiency (as appropriate) and the information set out in the Council’s
Procurement Guide.

All contracts of a value of £10,000 or more shall be subject to a written risk assessment,
which should be kept on the contract file.

% Section 149 Equality Act 2010
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CSO 3.1

1

Because the Council may need to enforce the terms of an agreement, it is important that
the terms of the agreement are clearly recorded, and confirmed by the other party.
Accordingly, any contract will be in writing. “In writing” does not have to be a formal or
lengthy paper contract. It can be a paper contract, signed by both sides, but it can equally
be in the form of ordinary correspondence, including emails or faxes rather than hard paper
letters, in which one side sets out its requirements and the other side agrees to comply with
them.

A contract in writing can also be created by using the Council’s own standard terms and
conditions, plus an order form, electronic purchasing where pre-terms and conditions have
been pre-agreed or, for example, where a Purchasing Scheme is used so that the terms
and conditions have been agreed centrally, (see commentary on CSO 15).

Please note that if the Council does not make it clear that its own terms and conditions,
order forms or contracts apply, then the contractor’s terms and conditions may apply to the
purchase. This may not be in the Council’s best interests.

Example: The Responsible Officer emails a contractor asking them to quote to provide some new software. The
software contractor sends its quote back to the Council by post. On the back of the quote are the contractor's own
legal terms and conditions. The Responsible Officer accepts the quote, over the telephone and confirms the order by
e-mail. A contract has been created in writing. Unless both of the emails from the Responsible Officer made it clear
that the Council's terms and conditions apply and the contractor has seen those terms and conditions, it is likely that
the contractor's own terms and conditions will apply to that transaction.

CS0O 3.2

4

To protect the Council’s interests, this CSO requires you to use certain standard contract
clauses in all contracts over the specified value. This means that risks are allocated
appropriately and that the Council has a remedy in the event of breach of contract.

CS0O 3.3

5

This CSO does not set out the actual clauses to be used, but points to the issues which you
need to cover in contracts above the specified value (if a value is specified, or if no value is
specified, to all contracts). You need to consider the value and complexity of the contract
and any potential risks associated with that contract to decide what form of contract and
level of detail is appropriate.

CSO 3.3.1: This requires you to describe clearly in the contract what is being purchased.
The description may cross refer to a more detailed description of the works, supplies or
services which could, for example, be attached to the contract by way of an appendix or
schedule. If you do not clearly specify what is being purchased, then there is a lot of
potential for dispute with contractors about the extent of their obligations to the Council.

CSO 3.3.2: Be clear about when and for how long the contract is to apply. For example,
with the delivery of equipment it would be important to ensure that there is a clause stating
when equipment will be delivered and installed. For longer term contracts, you need to be
clear about when the obligation to deliver starts and ends.
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10

CSO 3.3.3: Be clear about what level of quality and standards are required. Think about
minimum standards required. This should involve discussion with those who are
responsible for the purchase.

CSO 3.3.4: All contractors should hold some form of insurance to cover their business
liabilities. There are different types of insurance which will apply to different types of
purchase. Ensure that there is a clause in the contract stating what type and level of
insurance is required. This will link directly to what is being purchased and also the size
and nature of the contract. For a very high value contract, higher levels of insurance may
be required than for smaller purchases. However, think about the impact of the failure of
the contract. A small purchase could have a large impact on the Council and so insurance
requirements may well be higher. If you are uncertain about insurance requirements, then
please discuss this with the Financial Services.

The Responsible Officer should ask for evidence of cover before the start of the
contract and during the term of the contract.

Example: The Council may require a contractor providing a relatively low value contract for the provision of cooked meals
direct to users to have higher levels of third party liability insurance than a contractor providing pencils to the Council.
This is because the consequences of a faulty product being supplied are likely to be far more significant in a contract
involving meals than pencils.

11

12

13

CSO 3.3.5: The contract must explain what happens if there is a failure to meet the
Council's requirements under the contract. It is common to have provisions for both a
partial failure and a total failure. The implications will vary according to what is being
purchased and the nature of those failures. A contract may, for example, just require the
contractor to remedy a failure within a specific time period. If the contractor remedies the
failure to the Council’s satisfaction, then that may be the only consequence. Failure to
remedy to the Council’s satisfaction may result in more serious consequences, such as the
right to terminate the contract partially or wholly. Think about the practical consequences of
failure and the Council’s interest in terms of failures and their consequences. In the context
of building contracts it is quite common to retain a percentage of the total contract value
pending final sign off and approval of the works so that the Council has some real leverage
in the event that the work is not delivered to the required standard.

CSO0 3.3.6: Contractors will be subject to their own statutory obligations to comply with both
equalities and health & safety legislation. However, the Council may require additional
compliance in order to reflect its own statutory obligations, or to pick up specific standards
and compliance linked to the subject matter of the contract.

CSO 3.3.7: This is a standard provision entitling the Council to cancel a contract and to
recover losses in the event that the contractor is guilty of an offence, such as bribery or
corruption or tries to improperly influence a decision. See the guidance in CSO 1.1 above.

A bribe is ‘a financial or other advantage offered or requested with the intention of inducing
or rewarding improper performance of a relevant function or activity’. It also applies where
you ‘know or believe that acceptance would constitute improper performance of a function
or activity’. It is the Council’'s policy to conduct its business in an open, honest and
transparent way. The Council does not condone in any way the use of corrupt practices or
acts of bribery to obtain an unfair advantage. The Council adheres to the highest ethical
standards and this is reflected in every aspect of the way in which it operates. The Council
expects its employees and anyone acting for or on its behalf, to be fair and honest and to
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give the necessary help, information and support to help prevent and eliminate bribery and
other corrupt practices.

The Council applies a ‘zero tolerance’ approach to any act of bribery or corruption by a
member of staff and contractors. Any acts of bribery by employees will be viewed as gross
misconduct which, following investigation, may lead to disciplinary action up to and
including summary dismissal for gross misconduct.

Officers must be alert to attempts to influence them inappropriately or to engage them in or
facilitate acts of bribery. This is especially relevant to Officers who are engaged in buying
goods or services or dealing with third parties on the Council’s behalf. Please refer to the
Employee Handbook (on the Intranet) for further guidance.

Any acts of bribery by contractors will result in termination of any contractual arrangements
with the Council and immediate debarment/ineligibility from tendering for Council business.

CSO 3.4

14

Ensure that the terms used in the contract are relevant to that contract. Do not include
provisions in contracts, which do not relate to the subject matter of the contract. Check the
proposed terms and ensure that they are relevant. For example, detailed clauses for
circumstances where equipment goes wrong may not be relevant to a contract for training
services. There are several steps which Responsible Officers should take prior to signing
off any contract:

e any documents setting out the commercial position should be peer-reviewed to check
that they are clear, unambiguous and make sense to everyone and not just the person
that drafted them:;

e the key commercial issues should be finalised as far as possible prior to any formal
contract being drafted;

e any request for the inclusion of a contract term during the course of negotiations should
be referred back to those responsible for the ‘commercial deal’ to check that they accord
with what is agreed;

o all contracts must be thoroughly checked prior to execution — Responsible Officers
should at all times be aware of the key liabilities included in the contract.

Under the Equality Act 2010, the Council is under a single equality legal duty to actively
look at ways of ensuring promotion of equality and diversity through its procurement
activities. The single equality duty also extends to those who are performing ‘public
functions’ through contractual arrangements on behalf of the Council, regardless of
whether they are referred to in the 2010 Act’'s Schedule 19 list. Contractors must be able
to demonstrate how working practices support their equality and diversity responsibilities
as good employers and service providers or suppliers.

CSO 3.5

15 Good quality specifications and/or technical requirements are critical for letting and monitoring

a successful contract. A contract which only includes legal terms but does not, clearly
describe, what standards are required is of little practical value. ldentify these requirements
at the start of the purchasing process, so that the standards are clearly described when
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quotations or tenders are invited for inclusion in the contract and ongoing contract monitoring
arrangements.

16 Specifications and/or technical requirements need to be "proportionate". This means that for
a very simple purchase, the specification could be very simple. For more complex purchases,
the specification may go into quite a lot of detail. For purchases which are technically
demanding, you must address detailed technical and standards compliance. These
documents need to be prepared jointly with officers having specialist knowledge of the
purchase who need to be involved as early as possible in the purchasing process.

CSO 3.6
17 Even low value contracts may have a significant impact if they go wrong, so it is important to

adopt a risk analysis type approach. This is set out in the risk matrix included as "Attachment
1" at the end of this Procurement Guide.

Example 1: A low value contract for photography services may look initially like a simple arrangement which does not
require detailed contract provisions. However, in some circumstances, such a contract may need to include provisions
covering the confidentiality of individuals, protection of children and copyright issues and so a fuller form of contract may
be appropriate.

Example 2: A contract to set up one stage of a nationally important racing competition event in a town or city may
ostensibly be of low financial value, but the difficulties arising from partnership working, reputation risks and even
adverse weather, could result in major losses for the Council. The need for careful risk management in the drafting of
the contract is correspondingly important.

18 Letters of Intent

Letters of Intent (pre-contractual documents which create a relationship short of a contract, but
with legal effect), should only be used in exceptional circumstances, with the express approval
of and on terms to be agreed with Legal Services.

At its purest, a letter of intent is simply that; a non binding statement of the Council’s intentions
that might be issued to reassure a contractor that they are likely to be favoured with the award
of a contract and possibly comfort them sufficiently to remain committed to the Council and the
project whilst the necessary formalities are gone through. Sometimes, encouraged by such
letters of intent, contractors are also willing to undertake limited preparatory activities — but this
would be essentially at their own risk.

More commonly, the letter of intent also invites the contractor to undertake works/services in
connection with the project and offers to pay the contractor for those works/services on a
stated basis should a formal contract not be entered into. The works/services to be undertaken
in accordance with the letter of intent may be expressly limited to specified activities or a limit
upon the Council’s total financial commitment under the letter of intent may be imposed.
Letters of intent in this form are essentially an offer which, if accepted by the contractor, gives
rise to a contract in accordance with the terms of the letter.

In an ideal world, letters of intent should never be necessary, as the Council should always
take care to ensure that the scope of works/services, price, period and contract terms have all
been agreed before committing itself to proceed with a project. Unfortunately, this ideal
situation does not always occur in practice and it is common for parties to reach agreement
upon the main points, whilst leaving the ‘small print’ to be resolved at some later date.
Typically, this situation may arise where the tender was more than expected, leading to various
savings being negotiated to bring the project back within budget. In such circumstances, the
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parties may be happy that they know what has been agreed, but recognise that a period of time
will be required to make the necessary amendments to the contract documents. Provided this
happens promptly, and the contract is subsequently executed, the issue of a letter of intent in
such circumstances can allow works/services to commence, perhaps a few weeks earlier than
would otherwise be the case, and this could be to the benefit of both parties.

The need to conclude the contract documentation must be given the priority which it should
have. The consequence of not giving the completion of the contract documentation high
priority is that should problems start to arise, the absence of a proper contract will mean that
the Council will not have the benefit of the contractual provisions to resolve those difficulties.
The contract documentation should be completed and signed up to, within three months of the
date of the letter of intent.

Use of letters of intent can be a useful tool in circumstances where:

(i) the contract work/services scope and price are either agreed or there is a clear mechanism
in place for such work/service scope and price to be agreed;

(i) the contract terms are (or are very likely to be) agreed;

(iii) the start and finish dates and the contract programme are broadly agreed;

(iv) there are good reasons to start work/services in advance of the finalisation of all the
contract documents

If these preconditions are satisfied and provided both the contactor and the Council are keen to
start the project promptly, a letter of intent will be appropriate, provided that it is carefully
drafted to minimise the risk to the Council, should a formal contract not eventuate.
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41

4.2

Regulatory Context
All procurement shall be conducted in accordance with Regulatory Provisions which are:
411 All relevant statutory provisions

4.1.2 The relevant EU Rules and EC Treaty Principles, which are defined
in the Council’'s Procurement Guide

4.1.3 The Council’'s Constitution including these Contract Standing Orders,
the Council’s Financial Regulations and Scheme of Delegation

4.1.4 The Council’s Procurement Guide and other policies and procedures
of the Council as appropriate.

In the event of conflict between the above, the EU Rules will take precedence, followed by
UK legislation, then the Council's Constitution, the Council’'s Procurement Guide and
guidelines, policies and procedures.

CSO 4.1

1

This CSO requires purchasing to be conducted in accordance with "Regulatory Provisions".
Regulatory provisions are defined in 4.1.1 to 4.1.4 and cover EU and UK law, as well as the
Council’'s own constitution and this Procurement Guide. This means that when undertaking
purchasing, you need to take into account a wide range of both legally binding provisions
and also internal rules and guidance.

CSO 4.1.1: The statutory provisions applying to purchasing will vary according to the
purchase being made. Key provisions include Section 17 of the Local Government Act
1988 which prohibits the application of non commercial considerations to the tender
process and in particular the selection of contractors, except insofar as is necessary to
secure the achievement of best value and necessary to enable or facilitate the Council’s
compliance with the public sector equality duty® or any duty imposed on it by the Equality
Act 2010. In that context, non commercial considerations include, for example, the
contractor's terms and conditions of employment, business activities and interests of
contractors in the Government's defence or foreign policy, ethnic make-up of the
contractor’'s workforce and the conduct of contractors in industrial disputes. Please ask for
advice on non commercial considerations for any tendered contract.

CSO 4.1.2: The term “EU Rules” in the context of these CSOs means the Public Contracts
Regulations 2006 (Statutory Instrument 2006/5) (also referred to as the “Regulations")
which implement European Directives 2004/18/EC and 89/665/EEC and the Public
Contracts (Amendment) Regulations 2009 which implement the EC Remedies Directive.
The EU Rules will affect you if you are making purchases which exceed the EU Threshold
Values set out in CSO 7.4. You MUST seek assistance from the Procurement Team in
these cases.

® Section 149 Equality Act 2010
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In certain limited circumstances the Council may be classified as acting in the capacity of a
“utility”. This could occur where the Council is delivering or running certain types of water,
energy, transport or telecoms services. Practical examples may include the running of an
airport or operation of a tramway or the production of drinking water or, in certain
circumstances, undertaking land drainage works. In this case the Utilities Contracts
Regulations 2006 (Statutory Instrument 2006/6) which implements European Directives
2004/17/EC and 92/13/EC apply. These CSOs do not cover the rules applying to activities
caught by the Utilities Regulations. If you are uncertain about the application of these
provisions you must take advice from Legal Services.

4 The reference to “EC Treaty Principles” mean those principles derived from the EC Treaty
1957 which apply to all purchasing by the Council. These EC Treaty Principles require the
Council to ensure that it acts in a way which is open and transparent, ensures equal
treatment of all contractors, and permits appropriate competition.

Example: When you invite quotes or tenders, do not act in a way that favours local contractors over contractors from
elsewhere in the European Union. All contractors must have the same opportunities and receive the same treatment.

5 The EU Rules do not apply to all contracts, but they do apply to most contracts above the
specified EU Threshold financial values which are set out in CSO 7.5. For purchases
caught by the EU Rules or where you are uncertain whether or not the EU Rules apply you
must take advice from Legal Services.

6 CSO 4.1.3: You need to understand how the Council’s Constitution, Financial Regulations
and Scheme of Delegation, as they apply to purchasing, interact with these CSOs.

CS0O 4.2

7 If there is a conflict between the different sets of Regulatory Provisions, then there is a
"hierarchy" application. EU Rules will always take precedence. Where UK legislation
seems to conflict with EU Rules their interpretation will apply rather than the UK legislation.
If you are uncertain about these issues then you must contact Legal Services.
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5 Responsibilities of Directors and Responsible Officers

51 Each Director shall:

5.1.1 be responsible for the purchasing undertaken by his/her Directorate.

51.2 be accountable to the Cabinet for the performance of his/her duties in
relation to purchasing

5.1.3 comply with the Council’'s decision making processes including,
where appropriate, implementing and operating a Scheme of
Delegation

51.4 appoint a Responsible Officer in writing who shall be an authorised
signatory

51.5 take immediate action in the event of breach of these Contract
Standing Orders.

5.2 A Responsible Officer is an officer with responsibility for conducting purchasing

processes for the purchase of works, supplies (goods) or services or the granting
of service concessions on behalf of the Council.

5.3 A Responsible Officer’s duties in respect of purchasing are to ensure:

5.3.1 compliance with all Regulatory Provisions and integrity of the tender
process

5.3.2 compliance with the relevant statutory provisions and the Council’s
requirements relating to declarations of interest affecting any
purchasing process

5.3.3 that there is an appropriate analysis of the requirement, timescales,
procedure and documentation to be used

534 the purchasing process, from planning to delivery incorporates
(where appropriate) principles of sustainability, efficiency, whole life
costings and cost savings

5.3.5 compliance with the Council's decision making processes

5.3.6 ensuring that all contracts of a value of £10,000 or more are included
on the Council’'s Contract Register

5.3.7 making sure that that proper records of all contract award procedure,
waivers/exemptions and extensions are maintained, with separate
files for each purchase of a value of £10,000 or more

5.3.8 that value for money is achieved
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5.3.9 that adequate and appropriate security (such as a bond or
guarantee) is taken to protect the Council in the event of non-
performance.

54 In considering how best to procure works, supplies and services or grant service
concessions, Directors and/or Responsible Officers (as appropriate in the context),
shall take into account wider contractual delivery opportunities and purchasing
methods including the use of Purchasing Schemes and e-procurement/purchasing
methods, and the availability of local authority charging and trading powers under
the Local Government Act 2003.

5.5 It is a disciplinary offence to fail to comply with these Contract Standing Orders
and the Council’'s Procurement Guide. All employees have a duty to report
breaches of Contract Standing Orders to the Managing Director.

5.6 Any officer or Member who suspects any misconduct or corruption in relation to the
purchase by or on behalf of the Council of works, supplies (goods) and services
and the granting of service concessions must immediately report that suspicion to
the Council’'s Managing Director.

CSO 5

The Director has overall responsibility for the purchasing processes undertaken by, or on
behalf of his or her Directorate. The Director is responsible for ensuring compliance as set
out in CSO 5.1.

2 CSO0 5.1.3: Scheme of Delegation (refer to the Intranet)

3 CSO 5.1.5: Upon becoming aware of a breach of Regulatory Provisions (including the

contract standing orders) a Director must take immediate action. A failure to take
immediate action may result in a purchasing process continuing in breach of the Regulatory
Provisions, explained in CSO 4. This could have unwelcome practical, financial and legal
consequences for the Council.
If an officer or Member becomes aware of a breach, or a suspected breach, of the Council’s
contract standing orders then he or she must report the matter immediately to the
Managing Director to ensure that appropriate steps are taken to address the breach or
potential breach.

CS0O5.2

4 The Responsible Officer is appointed by the Director. The Responsible Officer’s duties are
set out in CSO 5.3.

CS0O 5.3

5 CSO 5.3.1: The Regulatory Provisions are explained at CSO 4. In addition to the specific

Regulatory Provisions, Directors must ensure that the tender process is conducted in a way
which complies with all the requirements of the Contract Standing Orders and in a manner
which is open and transparent and ensures equality of treatment and opportunity to all
participants.
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6 CSO 5.3.2: Due attention must be made to the requirements in respect of declarations of
interests, affecting both Members and officers in respect of purchasing. In the case of
Members, the requirements of the Code of Conduct would include:

o Registering any contracts which they or companies with which they are associated
have with the Council for goods, services or works;
o Declaring any personal interest which they may have in any contract which is under

consideration, and to withdraw from consideration of any contract in which they
have a prejudicial interest;

) Not using their position as a Member improperly to seek to confer an advantage or
disadvantage on any person or to compromise or seek to compromise the
impartiality of any officer;

) Only authorising the use of Council resources, to act in accordance with the
Council’s requirements;
) Preventing Members from corruptly soliciting or accepting any gift or advantage for

doing or forbearing to do anything as a Member.
In the case of officers, such requirements would include:
) To disclose to the Council any interest which they may have in any contract which

the Council has entered or proposes to enter into under Section 117 of the Local
Government Act 1972;

o To act in the best interests of the Council and not to participate in any matter in
which they have a private interest in accordance with their contracts of employment;
. Preventing officers from corruptly soliciting or accepting any gift or advantage for

doing or forbearing to do anything as an officer of the Council.

The Bribery Act 2010 makes it an offence to offer, promise or give a bribe. It is also an
offence to request, or agree to receive or accept a bribe. While the legislation takes a
robust approach to commercial bribery, it also applies to individuals who attempt to
influence the application of rules, regulations and normal procedures. See CSO 3.3.7 for
further guidance.

7 CSO 5.3.3: The purchasing process must be planned properly so that timescales are
reasonable, all those involved know and understand what procedure and documents are to
be used and the levels of resource and timescales are understood. A failure to analyse and
provide for these requirements can result in poor procurement practice and a failure to
deliver purchasing to meet the Council’s requirements.

Example: Purchases may require approval at a Directorate, Executive or full Council level. This approval may require
the provision of documentation in advance of that consideration and so this needs to be factored into the overall
procurement timescale and project planning.

8 CSO 5.3.4: See comment on CSO 1.2.

9 CSO 5.3.5: The Council’s decision making processes must be factored into the overall
planning.

10 CSO 5.3.6: The Council’s contracts register should include all details of the contracts let to
ensure that the name of the contractor, the delivery period, the price and a brief description
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11

12

13

14

of the supply service or works, including, in all cases, the CPV code (European Common
Procurement Vocabulary) for the contract.

The contracts register ensures that the Council has clear records of contracts awarded and
that no particular contractor has been unfairly treated or favoured. Some councils are now
using on line tendering systems, which include contract register systems and information
which is then made publicly available. This helps to demonstrate transparency in
purchasing processes.

CSO 5.3.7: Proper records of contracts and award procedures must be maintained. This
does not necessarily require a very detailed explanation, but it does require records to be
maintained in writing and to be easily retrievable should they need to be consulted. The
Council’s records/data retention schedule sets out how long each record should be kept.

CSO0 5.3.8: Value for money is a balance of quality, price and delivery and does not mean
that the contract will necessarily be awarded on the basis of the lowest cost to the Council.
Directors and Responsible Officers should note the requirement for “active” contract
monitoring. It is only by active and ongoing participation in contract monitoring that the
Council can ensure that contracts continue to represent good value and meet the Council’s
requirements. This can help drive through efficiency savings and improvements, and
ensure that poor contract performance can be addressed promptly.

CSO 5.3.9: Contract provisions should include arrangements for mechanisms to be
employed in the event of poor performance (see commentary at CSO 3.3).

In addition to contract provisions, it may also be appropriate (depending upon the nature of
the purchase), to include requirements such as provision of a parent company guarantee or
some form of bond. The appropriate levels of "security" documents will depend upon the
purchase being made and also the financial standing of the contractor. Advice should be
sought from Financial Services when considering additional forms of security, such as
bonds or guarantees.

Example: if the Council is concerned about the ability of a contractor to honour its obligations in the event of poor
performance and that contractor is a company falling within a larger company structure, then it may be appropriate to
seek a form of parent company guarantee from the parent company. Similarly, in large services or works contracts,
it is quite common to have some form of bond which provides a direct payment to the Council, in the event of failure
to deliver to the contract standard.

CSO 54

15

16

Directors and Responsible Officers (as appropriate) need to think carefully about the best
way in which purchases are made. For example, in some circumstances it may make
sense to use one of the Purchasing Schemes, identified in CSO 15. It may also prove
better value for money to use e-Procurement or other e-purchasing methods.

Carry out sufficient analysis and understanding of the market to enable the Council to best
select the potential contractors. For certain types of contract, (for example high value
and/or long term), it may be appropriate to undertake market research and pre-purchasing
enquiries to establish who may be best placed to deliver the requirements and which route
will best meet the Council’'s needs. Market sounding or pre purchasing enquiries must not
result in the Council favouring a particular supplier in breach of the EU Rules or EC Treaty
Principles.
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CSO 5.5

17 It may be a disciplinary offence for any officer to fail to comply with the CSOs and the
Council’s Procurement Guide. All employees have a personal obligation under the CSOs
to report breaches of Contract Standing Orders. Failure to report a breach may also
amount to a disciplinary offence. Equally, any failure by a Member to comply with the
CSOs and the Council's Procurement Guide may amount to a breach of the Code of
Conduct for Members.

CSO 5.6

18. Failure by an officer or a Member to report any suspected breach of the CSOs, or any
suspected corruption can itself amount to a disciplinary offence for an officer, or a failure to
comply with the Code of Conduct for Members.
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6

Scheme of Delegation

6.1 Council procurement may only be undertaken by officers with the appropriate
delegated authority to carry out such tasks as set out in the Council's Scheme of
Delegation. Officers with delegated authority may only delegate to other officers
who have the appropriate skills and knowledge for the task and such delegation
shall be recorded in writing by the officer delegating the task and notified to the
relevant Director.

6.2 Officers shall, where appropriate, be informed by their Director of the extent of any
delegated authority and applicable financial thresholds.

CS0O 6.1

1

Officers who make purchases may only carry out tasks that are properly delegated to them.
If you act in good faith and within the powers delegated to you, any consequential liability
accrues to the Council as your employer and not to you as an individual. But if you act
outside the powers that have been delegated to you, you act as an individual, not as agent
for the Council, and the Council is not necessarily bound by your actions. You can then
incur personal liability to the Council and to the contractor for any loss which they may
suffer.

The Council’'s Scheme of Delegation is on the Intranet.
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7 Financial Thresholds and Procedures

7.1 The table below sets out the general rules applying to the choice of purchasing
procedure for contracts at the stated threshold values.

7.2 There is a general presumption in favour of competition. Wherever possible,
contract opportunities should be advertised by way of a public notice. The Council
must consider the potential effect of a contract on interstate trade (at a European
level). If a contract may be of interest to contractors from other member states then
this may result in a need to advertise in a manner which ensures that potential
contractors from other member states are aware of the opportunity, even for small
value contracts or contracts under the EU Threshold levels outlined below.

7.3 The public notice referred to at 7.2 may take the form of a notice or advertisement in
an electronic or paper format, on an easily accessible website or other electronic
media and/or in the press, trade journals or Official Journal of the European Union
(“OJ”) (as appropriate). The Responsible Officer may choose to place one or more
public notices in different media.

7.4 Table setting out financial thresholds and procedures

Total value Type of contract Procedure to be used
£

0 to 499 works, supplies, services and service | No formal quotes required

concessions

500 to 9,999 works, supplies, services and service | Atleast one quote in advance

concessions

10,000 to | works, supplies, services and service | Seek to obtain at least three written quotes in advance

49,999 concessions

50,000 to | works, supplies, services and service | Seek to obtain at least three written quotes in advance

99,999 concessions

100,000 to | works, supplies, services and service | Seek to obtain at least three written tenders in

173,933** concessions advance, following advertisement by public notice

For service concessions — OJ advertisement, if likely to
be of interest to non-domestic providers

173,934* plus

supplies, services and service concessions

EU Rules apply to supplies and services — full
competitive process following advertisement in the OJ

Threshold for
works

**EU for supplies and Part A* services.
Threshold for For Part B* services reduced requirements apply under
supplies and the EU Rules but there is a presumption in favour of
services advertising and a competitive process
For service concessions — OJ advertisement, if likely to
be of interest to non-domestic providers
173,934 to | works Full competitive process with tenders following
4,348,349* advertisement by public notice
4,348,350** works EU Rules apply — full competitive process with tenders
following OJ advertisement
**EU

*

For the purposes of the EU Rules services are divided into two types and the EU Rules apply to a different degree.

Responsible Officers should act cautiously and seek advice when considering the procedure to be used and application of the
EU Rules to services contracts
** or relevant threshold in force at the time under the EU Rules

7.5

Where contracts are of a type and value which means that they are subject to the
EU Rules then there are four main types of EU procedures available. These are the
open, restricted, competitive dialogue and competitive negotiated procedures. Care
must be taken to ensure that the correct and most appropriate procedure is used
and assistance on the choice and use of EU procedure should be sought from Legal
Services or your consultant.
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CSO 7.1

1 The table at CSO 7.4 sets out a number of thresholds and the purchasing procedures to be
used at each of the threshold levels specified. The Council needs to ensure there is
appropriate competition for it's purchasing, both to comply with statutory requirements, but
also in order to demonstrate that it is achieving best value. The table identifies different
thresholds because it is also important to ensure that the process undertaken is
proportionate to the purchase. Thus, for example, it may be inappropriate to run a more
complex tender process of the type provided for by the EU Rules for a small scale, low
value purchase.

2 As is noted in CSO 7.2, there is a general presumption in favour of competition and so
wherever possible, contract opportunities should be advertised by way of some form of
public notice.

Although only one quote is required for procurements with a value between £500 and
£9,999, the Responsible Officer must be able to demonstrate that the quote received
represents good value for money. This could, for example, be demonstrated by reference
to prices on the internet, previous contracts, or if a really low value, the time involved in
getting another quote. However it is done, an audit trail must be kept on the file.

No stipulated rules apply for advertising procurements less than £10,000. Advertisements
may be placed in appropriate media.

Procurements between £10,000 and £49,999 must be procured via the Council’s e-
tendering system (Pro Contract) but using contractors selected by the Responsible Officer.
Pro Contract is administered by the Procurement Section. The Procurement Section will
provide guidance on the documents required.

Procurements at and above £50,000, but less than the EU Thresholds, are to be advertised
as follows:

(a) South East Business Portal ;

(b) Other media such as local press advertisements and/or trade press advertisement.

Procurements at and above the EU Thresholds are to be advertised as follows:

(a) South East Business Portal;
(b) The OJ
(c) Other media such as local press advertisements and/or trade press advertisement.

Although the EU Rules do not apply to service concessions, an OJ advertisement may be
necessary if the concession is likely to be of interest to non-domestic providers/operators.

It should be noted that EC Treaty Principles mean that even if a contract is relatively small,
if it is of potential interest to contractors from other member states (and this is possible in
most situations), then the Council must consider advertising in a manner which ensures
that potential contractors from other member states are aware of the opportunity and have
a chance to apply to deliver these services. This requirement may be satisfied, for
example, by advertising on a website, (either the Council’s own website or, for example, the
South East Business Portal) which ensures that contractors from other member states have
a chance to search for and so be aware of contract opportunities offered by the Council.
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The EU Threshold levels set out in 7.4 are fixed for 2 year periods. Check with the
Procurement Section that the levels referred to above, for supplies and services contracts
and for works contracts are the current levels.

CSO 7.2

4

Whilst there is a general presumption in favour of competition, there will be some
circumstances where a competition will not be undertaken for a new contract. These are
outlined in CSO 13. All of those involved in the purchasing process must bear in mind that
these are genuinely exceptional circumstances and so where a competitive process is not
used, then this needs to be clearly evidenced and appropriate approvals obtained in
advance.

CSO 7.3

5

Public notices for quotes or tenders can take a number of different formats, but the general
principle is that they should be easily accessible and easily understood. Whilst paper
format, for example an advert in the press or trade journals, may be appropriate,
increasingly it is important to ensure that opportunities are made available electronically on
an easily accessible website, or other electronic media. The Voluntary Transparency
Notice (Public Contracts (Amendment) Regulations 2009) includes a 500 word box, where
the Council must state its reasons for not advertising in the OJ.

If an advertisement is to be placed in the Official Journal of the European Union (OJ), then
that requires a standard format to be adopted and submitted electronically. If an OJ
advertisement is being used, then an advertisement may not be placed for the same
contract in any other media until the advertisement has been dispatched to the OJ. Please
also advertise EU contracts on the South East Business Portal.

CSO 7.4

7

10

As explained above, the procedures to be used tie in with the estimated value of the
contract. For contracts under £10,000 it is normally appropriate to award a contract
following receipt of just a written quote. For purchasing at this level, it is quite likely that
one of the Purchasing Schemes referred to in CSO 15 may be more appropriate and
deliver better overall value to the Council. The Council’s basic requirements and principles
as outlined in CSO 1 must be complied with, so that even when only a single quote is
sought, resources are used efficiently and principles of sustainability, efficiency, whole life
costings and costs savings are incorporated, where appropriate, into the process.

For contracts up to £99,999, it is acceptable to undertake a process involving obtaining
quotes, rather than formal written tenders, but serious consideration should be given to the
requirement for a public advertisement (see commentary on CSO 7.1).

For a contract in excess of £99,999, you are required to ensure that written tenders are
provided in advance, following an advertisement by way of public notice. Written tenders
will usually be submitted by contractors in response to an invitation to tender, issued by the
Council. Written invitations to tender will generally include relevant specifications and briefs
of the technical requirements, the contract terms to be used and instructions on the conduct
of the procurement process itself, including timescales for responses.

For contracts of a type and value caught by the EU Rules, much more detailed provisions
apply. The EU Threshold for supplies and services contracts and for works contracts differ
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11

12

13

14.

significantly. The supplies and services threshold is much lower than the threshold for
works contracts.

Under the EU Rules there are two types of service contracts. Part A contracts are listed in
Schedule 3, Part A of the Regulations. For these type of contracts, all of the EU Rules will
apply if the contract value is over the threshold. This includes the obligation to advertise in
the OJ, follow the detailed EU Rules relating to selection and evaluation processes
including the requirement to publish the award criteria and weightings in advance, as well
as the requirement to comply with statutory timescales.

Part B services are listed in Schedule 3, Part B of the Regulations. For these types of
contracts, there is no obligation to advertise in the OJ or to follow most of the detailed EU
Rules, but there is a presumption in favour of advertising and a competitive process. There
are also obligations under the EU Rules to ensure that specifications and technical
requirements are defined in a non discriminatory way and to publish an advertisement in
the OJ, once the contract has been awarded. Please seek advice from Legal Services
when dealing with any contract which may, or does, fall within the EU Rules including
service contracts for Part B services.

EU Rules do not apply to service concession contracts but an OJ notice may be necessary
if it is likely that the contract would be of interest to non-domestic providers/operators.

Contracts often involve a mix of works, supplies and services i.e. hybrid contracts. Where
the contract is a mixed contract and is of a value which means that it may fall within the EU
Rules, then great care needs to be taken in calculating the potential value of the contract to
establish whether or not the EU Rules apply. (See notes on calculating the contract value
at CSO 9). If you are in any doubt as to whether or not the EU Rules apply, then seek
advice from Legal Services.

Further guidance on procurement thresholds and the process to be followed is on the NGP
website.

CSO 75

15

16

17

The Supreme Court’s unanimous judgment® ruled that a contract does not need to go out to
tender if that contract is with an entity which is owned by the authority or a collection of
authorities and concerned only with delivering services to the local authority members —
notwithstanding the Public Contracts Regulations 2006. Responsible Officers are well
advised to undertake a careful analysis of any proposed arrangements before deciding that
such arrangements fall outside the procurement rules.

There are four main types of competitive procedures available for contracts which are
caught by the EU Rules. These all involve advertising in the OJ and on the South East
Business Portal. The open and restricted procedures are the procedures which the Council
will generally use for all purchasing which is caught by the EU Rules.

Open Procedure: This involves accepting applications and tenders from all interested
parties. Full contract and specification documents are issued to all applicants and there is
no opportunity to negotiate.

Restricted Procedure: This procedure allows the Council to restrict the number of
applicants (tenderers) to whom it issues an invitation to tender. The Council is permitted to

* Brent London Borough Council and others (Harrow London Borough Council) v Risk Management Partners Limited [2001]JUKSC 7:
Teckal SrL v Commune di Viano & Azienda Gas [1999] ECR - I- 8121
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19

20

shortlist applicants responding to the OJ advertisement using specified short-listing criteria.
The Council can then issue an invitation to tender to the shortlisted tenderers. The
invitation to tender will include the full contract specification and technical requirements, as
well as the contract terms. The Council is not permitted to negotiate with the tenderers.

Competitive Dialogue and Competitive Negotiated Procedures: In exceptional
circumstances, the Council may use the competitive dialogue, or competitive negotiated
procedures. These procedures are only appropriate in the context of complex projects*. In
practice, the competitive negotiated procedure will rarely be available for the Council to
use. A decision to use a competitive dialogue or competitive negotiated procedure can only
be taken after consultation with Legal Services and following approval from the relevant
Director.

*The Regulations do not state whether the competitive dialogue procedure or the
competitive negotiated procedure should be used of preference. However, the competitive
dialogue procedure has been introduced to provide a clearly structured process for use in
the context of complex projects. One of the main reasons for its introduction was to
address major concerns at a European level relating to the over use of the competitive
negotiated procedure — which was only intended for use in genuinely exceptional
circumstances. There was a particular reservation about the extent to which authorities
were negotiating with a single bidder towards the end of the procurement process. This
was regarded as potentially anti competitive. These concerns led to the introduction of the
competitive dialogue which provides for structured negotiations with bidders but little room
for further discussion once final tenders are submitted.

Both the European Commission and the UK's Government Procurement Service (GPS)
(formerly OGC) have made it clear in their notes/guidance on use of the competitive
dialogue that it should be used in preference to the competitive negotiated procedure. The
GPS has indicated that the competitive negotiated procedure may only be used in truly
exceptional circumstances and has provided the development of the London Underground
as an example. Competitive dialogue is now being used as the standard procedure in most
PFI, PPP and complex outsourcing projects.

The circumstances where a contracting authority can use the competitive negotiated
procedure without prior publication of a contract notice was clarified in January 2008. The
Regulations now allow use of this procedure, where a competitive dialogue has been
discontinued, because none of the bids received is compliant or satisfactory following
evaluation.

PIN: The Council has the option to file a PIN (Prior Information Notice) and if it does so
then in certain circumstances it may reduce some of the statutory timescales under the
Rules. In respect of supplies and services contracts, a PIN should be published as soon as
possible after the commencement of each financial year. The PIN should contain details of
supply and services contracts for which the Council expects to seek tenders during the
forthcoming 12 months.

For works contracts, a PIN should be issued as soon as possible after the decision
approving the planning of a work or works which exceeds the relevant threshold.

If the Council does decide to publish a PIN then the standard PIN form should be used.
Standard forms are  accessible  through  http://simap.europa.eu/buyer/forms-
standard_en.html or http://www.bipsolutions.com/html/ecdirectives.htm

Disclaimer: It is advisable that a disclaimer be included in OJ Notices as follows:
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The [Authority] [Council] reserves the right to cancel the procurement process at any stage
and not to award the Contract following the procurement process for all or any part of the
services referred to in section [xxxxx] of this Notice. The [Authority] [Council] shall not be
liable for any expenses or losses that may be incurred by potential service providers in
preparing their submissions.

Breach of EU Rules

Ineffectiveness sanction - The introduction of the ‘ineffectiveness’ sanction for breaches
of procurement rules, means that a contract can now be set aside even after it has been
signed. Unless there are overriding public interest reasons e.g. contract for vital medical
supplies, the Court must declare a contract ineffective if satisfied that any of the following
grounds apply:

11 The contracting authority has failed to publish, when required to do so, an OJ notice
unless all the following apply:
a. the authority considers that an OJ Notice is not required; and
b. publishes its intention to enter into a contract to all bidders and participants
(including those who failed at PQQ); and
c. holds a 10-day standstill period.

[1 The standstill obligations have not been complied with, thus depriving bidders of the
chance to claim pre-contract award;

11 The rules relating to the awarding of call-off contracts for above threshold contracts
under a framework agreement have not been followed, unless the authority believes
the rules to have been followed and observes a standstill period.

It is advisable to fully comply with the standstill notice rules and/or issue an award notice as
quickly as possible, even if an OJ notice was not issued at the start, since that will reduce
the window for an ineffectiveness order challenge from 6 months to 30 days.

Where a contract is declared ineffective by the Court, the ineffectiveness will be prospective
i.e. the parties will be discharged from any obligations under the contract after the date of
the declaration. The Court may also impose a fine for breach of procurement rules.

Reducing the risk of challenge - It is essential to work out the full range of criteria, sub-
criteria, weightings and scoring methods and disclose these to bidders no later than the
stage when they receive the tender documents. Other ways of reducing the risk of
challenge are:

o Ensuring that an award notice is published and/or standstill notice is issued to all
bidders and participants (including failed PQQ applicants®), thus reducing the challenge
period from 6 months to 30 days;

0 Issuing a Voluntary Transparency Notice to all bidders and participants (including failed
PQQ applicants) and observing the 10 day standstill period, means that the Court
cannot hold the contract ineffective (if no challenge was raised during the standstill
period);

o0 Putting standard terms into all contracts which cater for the consequences of potential
‘ineffectiveness’- i.e. to make sure that aggrieved contractors who lose their contracts

5 This requirement is relaxed where it is clear that a tenderer has already been excluded, has been notified of this and where it is too
late for them to bring a challenge in respect of their exclusion. However, treat with caution as this will only apply to relatively few
scenarios. In the vast majority of cases, tenderers will still need to be given the full debriefing information
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cannot sue the Council for damages as well, example - ‘In no event shall the Council
be liable to the Contractor whether in contract tort or otherwise for the consequences of
a Court declaration of ineffectiveness of this Agreement/Contract pursuant to
Regulation 47J of the Public Contracts (Amendments) Regulations 2009’.
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8 Financial Thresholds and Processes Applying to Approval and Execution of
Contracts

8.1 For contracts over the relevant EU Threshold (in force at the time), the choice of
purchasing procedure to be used and the decision to proceed to advertisement
must be authorised in writing by the relevant Director in advance.

8.2 When a decision is made to award a contract then the Responsible Officer must,
in addition to complying with his/her general obligations under these Contract
Standing Orders ensure, in particular, that:

8.2.1 the appropriate approvals have been obtained to authorise that
decision; and

8.2.3 where appropriate, a standstill period complying with the EU Rules is
incorporated into the final award process.

8.3 Any contracts valued at £100,000 or above shall be executed as a deed (under
seal). For the purposes of Regulation 8 of the Local Authority (Executive
Arrangements) (Modification of Enactments and Further Provisions) (England)
Order 2001, contracts with values between £50,000 and £99,999 shall require the
signature of the relevant Director. All other contracts below £50,000 may be
signed by an officer with appropriate delegated authority.

8.4 Electronic signatures may be used in accordance with the Electronic Signature
Regulations 2002 provided the sufficiency of security arrangements has been
approved by the Managing Director.

CSOs 8.2.2 and 8.2.3

Refer to the GPS’s (formerly OGC's) Standstill Flowchart, included as an appendix to this
Procurement Guide

1 Where contracts are subject to the specific requirement under the EU Rules to advertise in
the OJ, then the Council is required to include a standstill period once it has decided on a
successful contractor. The Council is also required to write to all bidders/participants by the
fastest means possible after the decision to award the contract or conclude a framework
agreement. There is no requirement to notify candidates who were excluded or who were
not selected at the selection (pre-qualification) stage, provided that they were appropriately
notified at the time of their exclusion or de-selection.

Correspondence with bidders/candidates and timescales must comply with the Regulations.
Refer to the Procurement Manual and Standard Suite of Procurement Documents on NPG
Limited’s website, accessible via the intranet, for the form of notice.

The Council must not enter into the contract or conclude a framework agreement before the
end of the standstill period. Provided that legal proceedings have not been issued then the
Council can enter into the contract after the expiry of the standstill period.

1 January 2012
Standing Orders/Contract Standing Orders/LSG — Dartford Borough Council Procurement Guide

33




Where an unsuccessful tenderer receives a contract award decision notice from the Council
and wishes to try and stop the award of that contract, then proceedings should generally be
issued within the standstill period. However, just because the standstill period has expired
does not prevent an unsuccessful tenderer from stopping the award of a contract -
proceedings may be issued within 30 days from the day the unsuccessful contractor first
knew or ought to have known that the grounds for starting the proceedings b (i.e. the date
had arisen (i.e. the date of knowledge). The unsuccessful contractor only has to have the
claim form issued in Court but not necessarily served on the Council within the 30 day time
limit, but then must serve it within 7 days after the date of issue. There is an automatic
suspension of the Council's ability to enter into a contract where the Council becomes
aware that a claim form has been issued.

The old provisions which allowed tenderers to come back and ask for more information
from the Council within the standstill period and to be provided with specified additional
information before the end of the standstill period are no longer applicable. This is because
the information requirements have been ‘front loaded’ so that the Council is now required to
provide more information in the contract award decision notice which it sends to tenderers.

Where an unsuccessful tenderer is not seeking to stop a contract being awarded or it is not
seeking a remedy of ineffectiveness, then the proceedings must be started promptly and in
any event within 30 days® as referred to above. The 30 days period is triggered by when
the grounds for starting the proceedings arose. In this case the most likely remedy being
sought will be damages.

Remedies include interim court orders to set aside a decision or action, to amend a
document or suspend a procedure and a declaration of ineffectiveness (refer to CSO 7.5
para. 20 ‘breach of procurement rules’ for guidance on the declaration of ineffectiveness).
New penalties may also apply in addition to or instead of a declaration of ineffectiveness.

CS0O 8.3

2

Where the contract is at or above the threshold value of £50,000 but below £100,000, the
contract must be signed by the relevant Director or the contract can be under seal. If and
to the extent that the Council’'s governance arrangements provide for single Member
decision making, a Member cannot enter a contract on behalf of the Council without the
countersignature of an officer (the Head of Legal Services or the relevant Director).

These CSOs require that all contracts at or over the specified threshold value of £100,000
will be under seal, and that the seal must be withessed by or on behalf of the Head of Legal
Services. For ceremonial purposes, the seal can also be countersigned by a Member of
the Council in addition to the signature of the Head of Legal Services, if that is felt
appropriate.

CSO 8.4

3

Helpful guidance on the Electronic Signature Regulations is available at www.dti.gov.uk

6 From 1 October 2011
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9 Calculating the Contract Value

9.1 The starting point for calculating the contract value for the purposes of these Contract
Standing Orders is that the contract value shall be the genuine pre-estimate of the value of
the entire contract excluding Value Added Tax. This includes all payments to be made, or
potentially to be made, under the entirety of the contract and for the whole of the predicted
contract period (including proposed extensions and options).

9.2 There shall be no artificial splitting of a contract to avoid the application of the provisions of
the EU Rules and/or these Contract Standing Orders.

9.3 The EU Rules can cover contracts which are below the stated EU threshold where they
constitute repeat purchases and/or purchases of a similar type in a specified period.
Responsible Officers should therefore seek advice on the application of the EU Rules
where they envisage that they may require repeat purchases and/or purchases of a similar

type.
CSs09.1
1 The estimated contract value is the entire contract value. In practice, this means that the

estimated contract value must be the genuine pre-estimate of the value of the entire
contract excluding Value Added Tax. This includes all payments to be made, or potentially
to be made, during the whole life of the contract and for the whole of the predicted contract
period (including proposed extensions and options). Where the contract is a rolling contract
(e.g. software licences and support agreements) which does not specify a contract period
or end date, the contract period will notionally be taken to be 4 years for the purpose of
calculating the contract value.

Examples: For the purchase of equipment you should take into account the actual and likely costs of:

The initial purchase (including cost of purchase if it is funded by way of a lease);
Installation;

Servicing for the entire contract period;

Training and other support for the entire contract period; and

Consumables for the entire contract period.

For the carrying out of cleaning services you should take into account the actual and likely costs of
e The annual cost of providing the service multiplied by the number of years of the contract INCLUDING possible
extensions allowed for in the contract;

e Possible inflation uplifts during the contract period.

2 You must take into account the entire contract period. If the contract is for an initial period
of, for example, 3 years but there is an option to extend for a further 2 years, then the value
of the contract should be the total potential 5 year period and not just the initial 3 year
period. Similarly, if the contract relates to an initial purchase but there are options to make
additional purchases in the future, then the total potential value, including the value of
potential additional purchases, must be taken into account, in calculating the value of the
contract.
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You should also take into account, using your best genuine estimates, the impact of any
inflation value or uplift on the contract. Thus, for example, if the contract allows for a 3%
increase each year and the contract is for up to a 5-year period, then you need to allow for
the total value of the contract, including the likely inflation provisions.

4 Where there is uncertainty surrounding the potential total contract value, for example, the
inflation provisions have not been finally agreed or there are a number of options, then you
need to use your best estimate and act cautiously and assume that the higher potential
value will apply.

CS0 9.2

5 It is very important to ensure there is no artificial splitting of a contract to avoid either the

application of the EU Rules, or the CSOs. Whilst there may be genuine reasons why the
Council’s requirements may be split into various contracts, under the EU Rules there are
specific provisions which prevent this being done with the intention of avoiding those EU
Rules. In this context, it is also important to understand that if the Council requires repeat
purchases of same or similar items, services or works, then you may have to take into
account all of those potential requirements for all Council departments in order to establish
whether or not the EU Procurement Rules apply.

Example: The Council knows that it is going to purchase a number of PCs in the next 12 months. It is clear what its
requirement is immediately, but it has also budgeted for ongoing purchases over the next 12 months, which take the
potential value of the contract over the EU threshold for supplies. In these circumstances, the Council will need to
ensure that the purchase is advertised in the OJ and follow the EU Rules.

The detailed EU Rules on calculating the value of the contract are in place to ensure that
the EU Rules are not avoided, due to the inappropriate splitting of contracts. If it is possible
that the Council as a whole may have repeated requirements for the same or similar items,
services or works, then you must discuss this with Legal Services.

Where there is a requirement for repeated purchases, it may well be that a Purchasing
Scheme is a better approach for the Council to adopt. Purchasing Schemes such as a
centrally organised framework arrangement run by a central purchasing body should
ensure that the EU Rules have already been satisfied, so there is no ongoing obligation to
advertise in the OJ or elsewhere each time a requirement arises. This may well represent
better overall value to the Council.
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10.1

Principles Underlying Tendering Processes and Tender Evaluation

All tendering procedures (including obtaining quotes), from planning to contract award and
signature, shall be undertaken in a manner so as to ensure:

10.1.1 Sufficient time is given to plan and run the process
10.1.2 Equal opportunity and equal treatment

10.1.3 Openness and transparency

10.1.4 Probity

10.1.5 Outcomes which deliver sustainability, efficiency and cost savings
(where appropriate).

CSO0 10

1

Pre-planning is critical for all purchasing. All purchasing procedures (both through quotes
and more formal tendering) must be undertaken in a manner which ensures integrity of the
process and within appropriate timescales.

For purchasing processes subject to the EU Rules, there are statutory timescales which
must be followed. These are minimum timescales and should be used as a starting point
for planning an appropriate timetable.

In considering how much time is required, you should allow for preparation time, the
amount of time and resources required to draft the relevant technical and legal documents.
You also need to take account of internal procedural requirements such as approvals and
despatch processes as well as appropriate timescales to allow contractors to fully prepare
their responses. Different timescales will apply according to the nature and complexity of
the purchase being made.

CSO 10.1.2: The EC Treaty Principles apply to all purchasing by the Council. This means
that all contracts must be let fairly. Councils must not do anything that might prejudice fair
and open competition for a contract. The principles require the Council to ensure that there
is equal opportunity and equal treatment of all potential contractors through any purchasing
exercise. The Council must not unduly favour contractors or applicants from a particular
country including favouring applicants from the UK.

CSO0 10.1.3: The EC Treaty Principles also require all purchasing processes to be run in an
open and transparent manner. This means that the documents being used in the
purchasing process should make it clear to all parties participating in the process, what is
happening, when and why. All potential contractors should be given an equal opportunity
to clarify the Council's requirements and processes.

CSO 10.1.4: Probity means that each purchasing exercise transparently secures the best
value for the Council in the public interest, untainted by conflicts of interest, collusion or
private advantage.

CSO 10.1.5: See comment above at CSO 1.
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8 The Bribery Act 2010 makes it an offence to offer, promise or give a bribe. It is also an offence
to request, or agree to receive or accept a bribe. While the legislation takes a robust approach
to commercial bribery, it also applies to individuals who attempt to influence the application of
rules, regulations and normal procedures. See CSO 3.3.7 for further guidance.
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11.4

Submission and Opening of tenders

An Invitation to Tender shall be issued by the Council for all contracts over £99,999 and
tenders shall be submitted in accordance with the requirements of the Invitation to Tender.

Any tenders received (other than those received electronically, to which 11.3 shall apply)
shall be:

11.2.1 addressed to the Procurement Section

11.2.2 in a sealed envelope marked “Tender” followed by the subject matter
to which it relates

11.2.3 kept in a safe place by Financial Services
11.2.4 retained unopened until the date and time specified for its opening.

Where the Council has indicated in the Invitation to Tender that a tender can or must be
submitted electronically via Pro Contract, then those tenders shall be:

11.3.1 in the format specified in the Invitation to Tender

11.3.2 stored in a secure mailbox, which requires a code or other
appropriate security measure, to open it

11.3.3 retained unopened until the date and time specified for its opening.

No tender received after the time and date specified for its opening shall be accepted or
considered by the Council unless the relevant Director is satisfied that there is sufficient
evidence of the tender having been dispatched in time for it to have arrived before the
closing date and time, or other exceptional circumstances apply, and the other tenders
have not been opened.

Tenders shall be opened by the relevant Director or nominee and an immediate record
shall be made of tenders received including names and addresses and the date and time of
opening.

CSO 11

1

Tender processes must be undertaken in an open and transparent way and explained to
tenderers so that they understand what you are doing, why and when.

All contracts over £99,999 must involve a formal advertisement and invitation to tender
process. All contracts above the EU Rules thresholds must also comply with the detailed
EU Rules applying to the conduct of the tender process. These may differ according to the
type of process used.

All procurement valued at £10,000 and £49,999 should be conducted via the Council’'s e-
tendering system (Pro Contract) in accordance with CSO 7.
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All quotes between £50,000 and £99,999 and all tenders must be advertised for open
competition in accordance with CSO 7.

3 The invitation to tender should, as a minimum, include:

¢ Instructions to tenderers which set out when and how tenders must be submitted, in
what format and where queries should be addressed to at the Council.

e The specification/technical details of the subject matter of the contract.
e The contract terms and conditions which will apply.
e The tender evaluation criteria.
e The process for awarding the contract.
4 Invitations to tender should be written in plain language and avoid the overuse of

unnecessary technical terms.

5 CSO 11.2: All tenderers must be treated in the same way; hence the requirements that the
tenders are all presented in a similar manner when submitted to the Council by the tender
return date. Tenders are to remain unopened until the date and time specified for opening
so that, for example, there is no potential for an early tender to influence the process.

6 CSO 11.3: The same reasoning as for CSO 11.2 underlines the provisions relating to
electronic submission of tenders.

7 CSO 11.4: Late tenders should normally be rejected unless (1) late delivery is a result of
actions outside the control of the tenderer or (2) other exceptional circumstances exist
which the Council, in exercising reasonable discretion, deems sufficient to allow
acceptance. Where a decision is made to accept a late tender, then it is sensible to
document the time of receipt of that tender and the reasons why the tender has been
accepted.

Practical examples of the sort of circumstances where late tenders may on occasion be accepted include:

o  Where the Council's offices were unexpectedly closed at the date specified for receipt of tenders so that
tenders could not be delivered on time.

e Particularly severe weather which may have delayed the arrival of a tender sent by courier but where
there is clear evidence of dispatch with sufficient time allowed for delivery to comply with the tender return
time and date.

o Where a tender has not been received at all but there is genuine and persuasive evidence that the tender
was prepared and dispatched on time.

8 CSO 11.5: There needs to be a clear audit trail of all tenders received, from whom and
when they are opened, to ensure that there is no preferential or unfair treatment.

9 What happens if tender processes do not go as planned or if there is technical non
compliance? The Council's standard "Invitation to Tender" document should include
provisions stating that tenders can be rejected if they are not compliant with the
requirements of the Council, including compliance with submission dates, times and format.
Where a tender is received which is non compliant because, for example, the envelope is
not marked as required, then, subject to any limitations in the Scheme of Delegation, the
Responsible Officer (or Director where appropriate), may exercise some discretion in terms
of whether or not that tender is accepted. Similarly, where there is provision for this in the
Invitation to Tender, if after undertaking an initial review of the tender documents, the
Responsible Officer is of the view that a genuine mistake, such as a mathematical error has
been made in the tender, then the Responsible Officer (or Director where appropriate) may
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wish to exercise discretion and go back to the affected tenderer to clarify the submission
made. If you wish to exercise this type of discretion, you should ensure that this falls within
your delegated powers and you should take advice from Legal Services. All exercises of
discretion should be carefully recorded in writing, including reasons why the discretion was
exercised.

10 Where tenders are submitted electronically or by other digital media, then the Council
should have in place, appropriate systems to ensure that receipt can be clearly recorded to
ensure that tender timescales are complied with. Again, the Responsible Officer (or
Director where appropriate) may exercise discretion as to whether or not to receive and
accept tenders which are not submitted strictly in accordance with these requirements,
although exercise of that discretion, should be exceptional and you should take advice from
Legal Services.
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12

12.1

12.2

12.3

Evaluation of Quotes and Tenders

All quotes and tenders shall be evaluated in accordance with evaluation criteria notified in
advance to those submitting quotes/tenderers.

Tenders subject to the EU Rules shall be evaluated in accordance with the EU Rules.
Save in exceptional circumstances approved in advance by the relevant Director all

contracts shall be awarded on the basis of the quote or tender which represents best value
for money to the Council and not on the basis of lowest price.

CSO 121

1

The Council is under a general obligation to ensure that it is open and transparent about its
purchasing procedures. This includes how you select the best tender or quote. This
general obligation under the EC Treaty Principles applies to all purchasing and contracts —
both those subject to the EU Rules and those not caught by those EU Rules.

“Evaluation criteria” are the criteria which you will use to assess a quote or tender in order
to come to a decision on which quote or tender best meets the Council’s requirements and
so who should be awarded a contract. It is important that you are clear and open with
tenderers about what criteria you will use and that both they and you know, in advance,
how the Council will assess/mark against the criteria. Where the EU Rules apply to the
contract, then you are obliged by law to disclose the tender evaluation criteria in advance
(see CSO 12.2).

This means that for all purchasing, the evaluation criteria must be set out in advance and
be provided to the tenderers together with any scoring or assessment scheme which will be
used. The criteria and scoring or assessment scheme cannot be changed after they have
been provided to the tenderers, so you must be certain that the criteria are robust and the
scoring or assessment scheme is appropriate for the particular contract and purchasing
process.

Notification of the criteria and scoring or assessment scheme can be done in a number of
ways — depending upon the type of process which you are using. For simple quotes, the
evaluation could just be set out in a list in the letter inviting contractors to quote. For more
formal processes, it would generally be more appropriate to include this information in the
Invitation to Tender document and this may involve a more complex presentation style.

Specific provisions relating to tender evaluation criteria apply to contracts which are subject
to the EU Rules (see commentary on CS012.2)

CSO 12.2

6

The EU Rules have specific provisions applying to tender evaluation criteria. The main
legal provisions are at Regulation 30. This section now goes on to explain some of the key
provisions of Regulation 30.

The Council is required to award contracts on the basis of an offer which is either (1) the
lowest price or (2) the “most economically advantageous” — which means that other factors,
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in addition to price, can be taken into account such as quality, timing and delivery. In
practice, the Council is extremely unlikely to opt to award a contract on the basis of lowest
price only and CSO 12.3 reflects this.

8 Regulation 30 provides examples of the sort of evaluation criteria which can be used to
assess what amounts to the “most economically advantageous tender”’. This includes
factors such as quality, price, technical merit and after sales service. The list is not
exhaustive and so other evaluation criteria can be used. All evaluation criteria used by the
Council in evaluating a tender must be linked to the subject matter of the contract. This
means that the criteria must be related to the works, supplies or services which are actually
being purchased. We have given two examples of evaluation criteria below. There is more
guidance in the Government Procurement Service papers “Social Issues in Purchasing”
and “Fair and Ethical Trading”.

Example 1. Environmental Considerations

The Community of Helsinki decided to put their bus services out to tender. They used award criteria such as
overall price, quality of the bus fleet and operational quality. Under one award criterion, companies could score
extra points if they could comply with certain emission and noise levels. On the basis of these extra points, the
contract was awarded to the municipal transport company.

A losing tenderer opposed this decision, arguing that emission and noise levels could not be used as an award
criteria.

The European Court of Justice ruled that the criteria could be used as (1) there was a sufficient link to the
subject matter of the contract, (2) the criteria were specific and objectively quantifiable, (3) use of these criteria
were notified in advance and (4) it was in accordance with basic Treaty principles.

Example 2. Social considerations -the social issue must be relevant to the purchase
Buying coffee/Fairtrade principles

The Council may specify organic coffee because the production process relates to the production of the coffee
in terms of chemical content and the way it is grown. However, they cannot specify only fair trade coffee
because this relates to the standard of living of the coffee growers and not the product. The Council can say in
its contract documents that it would welcome fair trade coffee options such as Fairtrade or equivalent as part of
a coffee supply contract. The bids should be evaluated on a value for money basis using the organic criteria
and others directly related to the subject of the contract. Where the winning tenderer can supply fair-trade
coffee, then the contract documentation may say that it should be made available at civic meetings.

9 The evaluation criteria which the Council will use must be stated in advance either in the OJ
advertisement or in the tender documents. (The Regulations refer to the “contract
documents” but in this context this means the Invitation to Tender (or equivalent documents
if the open or restricted procedures are not being used).

10 In addition to setting out in advance what the evaluation criteria are, the Council is also
required to state what “weighting” will be applied to assessing each of the criteria. The
weightings must be listed together with the criteria — either in the OJ notice or in the tender
documents. This requires the Council to give careful thought well in advance as to how
tenders will be evaluated. Your consultant should be able to give you advice on formulating
evaluation matrices.

11 It is only in very exceptional circumstances, that the Council will be able to avoid the
requirement to list the weightings in advance. You should start with the assumption that
weightings must be provided. If you consider that it is not possible to do this, then you must
discuss this with Legal Services.. If weightings cannot be provided, then Council is still
required to list the criteria and must list them in descending order of importance.
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13

13.1

13.2

13.3

13.4

13.5

13.6

Waivers

The requirement for the Council to conduct a competitive purchasing process for contracts
in excess of £9,999 may be waived in the following circumstances.

13.1.1 For contracts which are not subject to the EU Rules, the work, supply
or service or grant of service concession is required as a matter of
urgency and a delay would be likely to lead to financial loss, personal
injury or damage to property; or

13.1.2 the circumstances set out in [EU] Regulation 14 apply (whether or
not the contract is of a type which is subject to the application of the
EU Rules); or

13.1.3 the contract is awarded under a Purchasing Scheme of a type where
a competition has already been undertaken on behalf of the Council;
or

13.1.4 at the discretion of the relevant Director who may proceed in a
manner most expedient to the efficient management of the
service/Council with reasons recorded in writing.

A Responsible Officer who seeks a waiver of Contract Standing Orders, shall do so only in
advance and only in exceptional circumstances. Further guidance on what may constitute
exceptional circumstances permitting waiver of these Contract Standing Orders is set out in
the Council’'s Procurement Guide.
All waivers from these Contract Standing Orders must be:
13.3.1 Fully documented
13.3.2 Subject to a written report in an approved format to be submitted in
advance to the relevant Director which shall include reasons for the
waiver which demonstrate that the waiver is genuinely required
13.3.3 Subject to approval in advance by the relevant Director who shall
record that they have considered the reasons for the waiver and that
they are satisfied that the circumstances justifying the waiver are
genuinely exceptional.
All decisions on waivers must take into account:
13.4.1 Probity
13.4.2 Best value/value for money principles.
For contracts subject to the EU Rules, any waiver from the requirement for competition
must meet the conditions set out in the EU Rules in addition to the general requirements

above.

A waiver shall not be applied for reasons of poor contract planning.
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CSO 13

1 The requirements of the CSOs can only be waived in very exceptional circumstances and
in advance. If a waiver is made to these CSOs, then the provisions of CSO 13 must be
complied with to ensure it is clear why the decision has been made and by whom. All the
relevant circumstances must be taken into account.

2 These provisions should not be used merely where to go out to tender would, for example,
result in additional administrative or procedural burdens or a short period of delay. The
waiver provisions should not be used as an excuse for poor procurement practice or for a
lack of advanced planning (see CSO 13.6). The general presumption is that contracts will
be put out to competitive tender so as to ensure that the Council uses its resources
efficiently, purchases quality goods, services and works, safeguards its reputation from any
implication of dishonesty or corruption and is able to demonstrate principles of
sustainability, efficiency, whole life costings and cost savings.

3 It is very important to note that if the contract is of a type and value which means that it is
subject to the EU Rules then there are only very limited circumstances in which a contract
can be awarded without competition and the permitted circumstances are extremely
narrowly interpreted. If you are seeking to exclude an EU contract from the requirement to
go out to competition then you must seek advice in advance from Legal Services.

4 For contracts which are not subject to the EU Rules there are still obligations in terms of
ensuring appropriate levels of competition (see comment at CSO 4.1.2 and CSO 7.1).

CSO 13.1

5 CSO 13.1.1: This CSO sets out the circumstances where it may be permissible due to a
matter of urgency for the Council to purchase works, supplies or services without going
through a competitive process.

Example: For a contract not subject to the EU Rules, a waiver from the requirement of competition may be appropriate
using CSO 13.1.1 where, due to unforeseen circumstances, there is an urgent requirement for the provision of
domiciliary care services and failure to deliver those services as speedily as possible may lead to health and safety
issues for users.

6 CSO 13.1.2: Regulation 14 of the Public Contracts Regulations 2006 sets out certain,
narrowly constrained circumstances where contracts which are subject to the EU Rules can
be awarded without following a competitive purchasing process. These EU Rules also
provide a good steer for the sort of circumstances where it may be acceptable to waive the
requirement for competition for contracts which are not subject to the EU Rules. These
include the following types of situation:
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Examples:

Where the Council has already gone out to an open and competitive tender, but only non compliant tenders
have been received. It therefore decides to terminate the procurement process and negotiate the contract with
those bidders who submitted a tender as part of the previous process.

Where the Council went out to open competition and received no responses at all, in which case it decides to
approach a single contractor and negotiate a deal on the basis of the original terms included in the public tender
process.

Where the Council already has a contract under which goods have been supplied to it and then it requires
additional goods which could not be provided by another supplier and obtaining goods from another supplier
would result in genuine incompatibility between the existing goods and those to be purchased or genuine and
disproportionate technical difficulties in procuring the goods from elsewhere. Under the EU Rules, the
additional requirements must also be purchased within 3 years of the original contract.

Where there is a closing down sale so that goods can be purchased on a particularly advantageous basis.

These examples are not an exhaustive list but they do give an indication of the sort of circumstances where the purchase
of additional goods, works or services without competition may be permissible. Where the Council wishes to extend a
contract then CSO 14 will also apply.

CSO0 13.1.3: Where a contract is awarded using a Purchasing Scheme (where appropriate,
one which is compliant with the EU Rules) then provided that the Council is satisfied that
the conditions set out in CSO 15 are met then there will be no further need to run a
competition as that has already been undertaken on behalf of the Council.

CSO0 13.1.4: In exercising discretion as to the award of the contract without the competitive
process, the individual making that decision must pay due regard to the requirements of the
CSOs and this Procurement Guide. If the EU Rules apply then they must seek advice from
Legal Services prior to proceeding.

Examples of where a waiver may be justified include:

Requiring two rather than three written quotes for a contract between the value of £10,000 - £75,000 where
there is clear evidence that the number of potential contractors is extremely limited

A decision to go down a written quotation route rather than the requirement to obtain three written tenders in
advance (for contracts below the EU threshold) and where the Council is satisfied that (1) there is no obligation
to advertise that opportunity to comply with the general requirements of the EC Treaty Principles and (2) the
general underlying requirements of the procurement process will still be satisfied.

9 CSO 13.6: Waivers should not be utilised for reasons of poor planning. It should not be the
case that a contract is due to expire and has not been properly planned for. Appropriate tender
lead cycles need to be factored into the planning process to avoid avoidance of best practice
procedures.
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14 Extensions to Existing Contracts
14.1 Where extensions to existing contracts are made, the extensions must be determined in
accordance with the contract terms, for a specified period and made in accordance with the
principles set out in the Council’'s Procurement Guide.
14.2  Any extension must be:

14.21 Fully documented

14.2.2 Subject to a written report in an approved format to be submitted to
the relevant Director; which shall include reasons for the extension
which demonstrate that the need for the extension is genuinely
exceptional.

14.2.3 Subject to approval by the relevant Director, who shall record that
they have considered the reasons for the extension and that they are
satisfied that the circumstances justifying the extension are genuinely
exceptional.

14.3  Any extension must take into account:
14.3.1 Probity
14.3.2 Best value/value for money principles.
14.4 For contracts subject to EU Rules, any extension must meet the conditions set out in the

EU Rules in addition to the more general requirements set out above.

CS0 14

1 This CSO is primarily aimed at addressing the issue of when and how a contract period
may be extended. There is a general presumption against the extension of contracts.
Contracts may only be extended beyond their original term in genuinely exceptional
circumstances. Any extension must be for a limited and specified period. Where the
contract is caught by the EU Rules then the contract period may only be extended in limited
circumstances and you must seek advice from Legal Services.

2 Clarity and certainty are key factors in establishing whether or not an extension is

permissible. A well drawn up contract will set out in advance the clear basis upon which
that contract may be extended.

Example: When the contract for IT support services was advertised, it was made clear in the advertisement that the
contract would be:

for an initial period of five years
with an option to extend for up to a further two years

The provisions of the original contract explained how the extension is to be exercised together with the costs. The
ICouncil is now proposing to exercise the option to extend. There will be no renegotiation of either the legal terms, scope
of the contract or the payment arrangements (except for the price inflation provisions specifically allowed for within the
contract and clearly defined in advance). This extension is permissible.
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3 The problems with contract extensions arises where either there is no provision for
extension within the contract or the potential for extension was not made clear at the outset
or where the arrangements for the contract extension result in renegotiations. In these
circumstances, there are specific provisions which apply in the context of contracts subject
to the EU Rules and you must seek advice from Legal Services.

4 For contracts not subject to the EU Rules then the basic principle is that any period of
extension should be limited, for a specified period and the effect of the extension should not
be such as to create a disproportionate expansion in the coverage either in terms of value,
time period or subject matter of the contract. This is because it may well be regarded as
anti-competitive to agree an extension of the contract which effectively awards a valuable
opportunity to the existing supplier without having exposed that opportunity to competition
and providing other providers with the opportunity to deliver those additional requirements.

5 Any extension of the subject matter (as opposed to the contract period) of a contract can
generally only be permitted in accordance with the provisions of the contract or in very
exceptional circumstances covered by the EU Rules. For longer term or major contracts,
there are often provisions that allow for the evolution of the contract to meet the Council's
needs, for example, by way of continuous efficiency and improvements clauses. Most of
these contracts also incorporate mechanisms to allow for a certain degree of variation or
change to reflect the practical issues associated with implementation and ongoing service
delivery. Contracts must not be drafted in such a way as to be so flexible that they are in
breach of the basic requirement that the contract terms must be clear and certain or to
allow for changes which are so significant as to be potentially anti competitive because, for
example, they effectively amount to the award of a new contract.

6 Particular caution should be exercised in terms of the practical effect of an extension on the
contract value. In no circumstances should an extension be made to a contract that has
the effect of increasing the contract to a value over the EU Rules thresholds in force at that
time.

7 This rule 14 does not apply to an extension of time under a standard JCT/ICE works
contract or their equivalent where the extension is permitted in the contract due to the
occurrence of unforeseen events. Such an extension should be dealt with in accordance
with the terms of the particular contract.
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15 Purchasing Schemes (including Framework Agreements)

15.1 A Responsible Officer may use Purchasing Schemes subject to the following
conditions and the Council’s Procurement Guide.

15.2 Responsible Officers must check in advance that
15.2.1 The Council is legally entitled to use the Purchasing Scheme

15.2.2 The purchases to be made do properly fall within the coverage of the
Purchasing Scheme

15.2.3 The establishment and operation of each Purchasing Scheme is in
compliance with the EU Rules (where they apply) and meets the
Council's own requirements.
15.3 A “Purchasing Scheme” may include:

15.3.1 Contractor prequalification lists/select lists

15.3.2 Framework arrangements (including those set up by the Government
Procurement Service)

15.3.3 Purchasing arrangements set up by central purchasing bodies and
commercial organisations

15.3.4 Consortium purchasing

15.3.4 Collaborative working arrangements

15.3.5 Formal agency arrangements

15.3.6 E-procurement/purchasing schemes and methods

15.3.7 Other similar arrangements such as the LG Improvement and

Development: marketplace

15.4 Where a Purchasing Scheme is used then there shall be a whole or partial
exemption from the obligations under these Contract Standing Orders in respect of
the choice and conduct of procedures to the extent permitted and indicated in the
Council’'s Procurement Guide.

CS0 15

1 There are an increasing number of Purchasing Schemes which the Council may choose to
participate in which assist in terms of purchasing efficiencies and value for money. An
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illustrative list is set out in CS0 15.3 and these types of schemes are discussed in further
detail below.

2 CSO 15.2: Responsible Officers must check three key factors in advance, prior to using a
Purchasing cheme:

2.1 CSO 15.2.1: Responsible Officers must check that the Council is legally entitled to use the
Purchasing Scheme.

Example: in the context of a framework arrangement or purchasing arrangement set up by central purchasing bodies,
it is important to ensure that the original process (particularly if it is an EU process) made it clear that the Council
could potentially purchase under the terms of that scheme. If the Council was not sufficiently clearly identified in the
original establishment of the schemes, then there may be problems with use of that scheme. If it is a purchase
subject to the EU Rules, then if the Council has not been sufficiently clearly identified in advance, it may not be able to
rely on that scheme to satisfy its own obligations under the EU Rules.

2.2 CSO 15.2.2: Responsible Officers need to check that the Purchasing Scheme covers the
purchases to be made. All Purchasing Schemes should clearly specify what can be purchased
under the scheme. This is to ensure that contractors participating in the scheme know what
they are providing and purchasers are clear about the coverage and limitations of the scheme.
It is therefore important to check that particular schemes do cover all your requirements.

CSO 15.2.3: Responsible Officers should ensure that the Purchasing Scheme has been
established and is operated in accordance with the detailed EU Rules (where they apply).
Purchasing Schemes can be a very efficient way of ensuring compliance with the EU Rules
without having to undertake further separate EU procurement processes. The Council
cannot discharge itself from its obligations to ensure compliance with the EU Rules.

Example: In the context of framework arrangements it is important to ensure that types of potential purchases to be
made by the Council are clearly identified in the original OJ notice, that the framework is established for the permissible
four year period and that any mini competitions are operated in accordance with the provisions of the EU Rules.

CS0O 15.3

3 The term "Purchasing Scheme" is used to describe a range of different purchasing
practices and the list is not intended to be exhaustive.

4 CSO 15.3.1: Contractor prequalification lists/select lists are often operated by councils
to produce a list of contractors who are appropriately pre qualified to deliver the
requirements of the Council. This streamlines purchasing as it means that a contractor's
suitability does not have to be assessed every time a contract award is contemplated. Care
does need to be taken to ensure that these arrangements do not fall into the trap of being
caught by the EU Rules, because they amount to a repeated requirement for the same or
similar provision (see comment at CSO 9). Pre qualification and select lists are not
permitted for purchasing caught by the EU Rules.

5 CSO 15.3.2: Framework Arrangements: care needs to be taken to ensure that you
understand what is intended by this term and whether or not the Purchasing Scheme is a
framework arrangement subject to the EU Rules. The EU Rules define framework
arrangements as a very specific type of arrangement. Where the EU Rules apply,
frameworks are subject to controls including a limit of 4 years on the life of the framework
and the conduct of mini competitions within a framework. However, the term "framework" is
used more generally and so you need to be clear about what type of framework you are
participating in and whether or not it complies with EU Rules. You must speak to the
procurement section before procuring under a framework agreement.
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6 CSO 15.3.3: Purchasing arrangements: set up by central purchasing bodies and
commercial organisations (including arrangements established by the Government
Procurement Service) are forms of framework arrangements set up to comply with the EU
Rules. However, you will need to check that you understand what format the purchasing
arrangements comprise and whether or not EU Rules have been taken into account and,
where appropriate, complied with in their award. You must speak to the Procurement
Section before using a Framework Agreement. The Procurement Section will check to
ensure that the framework is open to the Council to use and applicable to the procurement
you are undertaking. There may be a requirement to conduct a mini-competition under the
framework’s terms and conditions. Mini-competitions will be undertaken by the
Procurement Section.

7 CSO 15.3.4: Consortium purchasing may refer to purchasing by groups of authorities
together or as one authority on behalf of others, in which case, it is more likely that
technically this amounts to a central purchasing arrangement.

8 CSO0 15.3.5: Collaborative working arrangements may involve different levels of formality.
Some collaborative working is merely a loose agreement between different organisations to
work together in their purchasing. Collaborative working is also used to refer to
arrangements which may in practice, involve the pooling of resources. It is important to
clarify which sort of collaborative working arrangement is proposed, so as to identify the
rules which may apply.

9 CSO 15.3.6: In some circumstances, a formal legal agency arrangement may apply in
which case you need to ensure that you understand the legal terms which the Council will
be required to contract on.

10 CSO 15.3.7: All of the above types of Purchasing Schemes may include some form of EU
procurement, but there are also other forms of electronic Purchasing Schemes and
methods including the use of the electronic purchasing cards, online listings and
information sharing.

CS0O 154

11 Where a Purchasing Scheme is used then, as a main driver behind many of these
Purchasing Schemes is to simplify procurement, some or all of the CSOs may not apply. In
practice, the CSOs less likely to apply, are those which relate to the tendering procedures
as many of these procedures will often be undertaken as part of the Purchasing Scheme
process. The extent of the application of the CSOs and the exemptions from those
standing orders will vary according to the type of scheme being used.

12 In general, the provisions of the following CSOs will continue to apply when a Purchasing
Scheme is used:

CSO 1 — Purpose of the contract standing orders

CSO 2 - General principles

CSO 3 — General principles applying to all contracts — contracts in writing/standard clauses
CSO 4 — Regulatory context

CSO 5 — Responsibilities of Directors and Responsible Officers

CSO 6 — Schemes of Delegation

13 CSO 7: Financial Thresholds and Procedures
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14

15

16

17

18

19

CSO 7.1: Will apply where a Purchasing Scheme is used, to the extent that it is relevant to
the particular Purchasing Scheme.

CSO 7.2: Will apply where a Purchasing Scheme is used, to the extent that it is relevant to
the particular Purchasing Scheme.

CSO 7.3: Will apply where a Purchasing Scheme is used where the Responsible Officer is
required to make a decision as to the choice of advertising media.

CSO 7.4: This CSO will apply only to the extent that it is relevant for a particular Purchasing
Scheme. Quotes or written tenders may be procured by way of the Purchasing Scheme.
In some circumstances, for example where a framework arrangement for supplies has been
established, then the Council can purchase direct from contractors on the framework
without the need for a further quote or tender process.

CSO 7.5: Will apply where a Purchasing Scheme is used, to the extent that it is relevant to
the particular Purchasing Scheme.

CSO 8: Financial Thresholds and processes applying to approval and execution of
contracts.

CSO0 8.1: For contracts over the relevant EU threshold, the choice of purchasing procedure
— including choice of the Purchasing Scheme (and thus procedure) should still be
authorised in writing in advance.

CSO 8.2, CSO 8.3 and CSO 8.4: Responsible Officers still need to ensure that if a
Purchasing Scheme is used, then these requirements are complied with.

CSO 9: Calculating the contract value. These principles still apply in calculating the
contract value of purchases to be made under Purchasing Schemes.

CSO 10: Principles underlying tendering processes and tender evaluation. The
extent to which this CSO will apply will depend upon the nature of the Purchasing Scheme.
Some Purchasing Schemes will involve the undertaking of tender evaluation entirely by
another organisation. In these circumstances, the Council still needs to be satisfied that the
process to be undertaken by that other organisation meets its basic requirements but for
example, less attention will need to be paid to ensuring sufficiency of time in planning and
running the process as this has been done on behalf of the Council.

Basic EC Treaty principles of equal opportunities and equal treatment, openness and
transparency as well as the need to ensure probity and that the outcomes deliver
sustainability, efficiency and cost savings will still apply irrespective of the type of
procurement process used, including the use of Purchasing Schemes.

CSO 11: Submission and opening tenders: For certain types of Purchasing Schemes,
the Council will not need to issue Invitations to Tender and comply with the other
requirements of this CSO as the process itself may be run by another organisation. Again,
this will be dependant on the type of Purchasing Scheme used.

CSO 12: Evaluation of quotes and tenders: Irrespective of the Purchasing Scheme used,
the Council should be satisfied that the criteria used to select contractors meets its
requirements and ensure that best value is obtained. However, for certain types of
Purchasing Schemes such as centrally organised framework arrangements and those
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undertaken by central purchasing bodies, the evaluation criteria and processes will be run
by another organisation.

20 CSO 13: Waivers: These provisions still apply to the extent that they are relevant under
Purchasing Schemes.

21 CSO 14: Extension to existing contracts: These provisions will continue to apply and any
extensions to contracts awarded under Purchasing Schemes will also need to meet the
requirements of those Purchasing Schemes and be carried out in accordance with those
arrangements.

22 CSO 16: Review and change of these CSOs: These provisions apply. It should be noted
that the list at CSO 15.3 of permissible Purchasing Schemes allows for a range of
Purchasing Schemes to apply. These are not identified specifically but generically and so
new Purchasing Schemes may well fall within the permitted type of Purchasing Scheme
without a requirement for a change in the CSOs themselves.
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15 Review and Changes to these Contract Standing Orders

15.1 These Contract Standing Orders shall be reviewed and updated on a regular basis by the
Managing Director in accordance with the Scheme of Delegation.

CS0 16

1 The CSOs themselves can only be updated in accordance with the provisions set out in the
Council's Constitution.

2 The EU Thresholds are set by the EU every two years and apply to all member states.
There is no discretion available in terms of the threshold at which the EU Rules will apply.
It is therefore more appropriate to arrange for amendment of CSO 7 to reflect the new EU
Threshold under a scheme of delegation.

3 The provisions of this Procurement Guide can be updated and amended more easily than
the CSOs themselves. If you have comments, suggestions or proposals for amendments
or improvements to this Procurement Guide then please contact the Head of Legal
Services.
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ATTACHMENT 1

RISK ASSESSMENT

The most common form of assessment in general usage is the 5 x 5 matrix. The colours red,
amber, green reflect differing levels of overall risk with green and amber being acceptable and red
requiring caution and ways of reducing/managing that risk.

The table at Appendix 1 sets out suggested criteria for assessing the likelihood and impact to
produce an overall score.

Ideally, scoring should be undertaken by more than one person to allow for different perceptions of
risk; one person’s high risk can be another’s low to medium.

Where the scoring differs across the criteria for impact and likelihood, it is suggested that a

cautious approach is to use the score, which is highest for any of the criteria rather than an
average. However, be prepared to apply a common sense approach and score accordingly

RISK MATRIX

VERY
LIKELY
SCORE 5

LIKELY
SCORE 4

POSSIBLE
SCORE 3

UNLIKELY
SCORE 2

oooxXT—~—rmx—

HIGHLY
UNLIKELY
SCORE 1

NEGLI-GIBLE LOwW MEDIUM HIGH VERY HIGH
SCORE SCORE SCORE SCORE SCORE
1 2 3 4 5

IMPACT
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Attachment 1:
Scoring system to be explained?

Score -2 Score -3 Score -4 Score -5
Unlikely Possible Likely / Highly Likely Very Likely / Definite
Previous experience discounts this risk as

The council has in the past The council has experienced
being likely to occur but other organisations | experienced problems in this | problems in this area in the last
have experienced problems in this area. area but not in last three years. three years.

The council is experiencing
problems in this area or expects
to in the next 12 months.

Some controls are in place and
There are controls in place that whilst not generally work but there have

Controls may be in place but
tested appear to be effective. been occasions when they are ge_nerally |_gnored or No controls are in place.
have failed and problems have ineffective.
arisen.
Score -2 Score -3 Score -4 Score -5
Low Medium High Very High
The financial impact would be extra costs The financial impact would be The financial impact would be ) -
. . . The financial impact would be
or loss of income of no greater than extra costs or loss of income of | extra costs or loss of income of reater than £500.000
£25,000. no greater than £100,000. no greater than £500,000. 9 U
Reqular disruption to the Severe service disruption on a
Some temporary disruption to the activities gue P departmental level or regular | Severe disruption to the activities
: ; ; activities of one or more : : . .
of one council service but not beyond this. : . disruption affecting more than of all council departments.
council services.
one department.

It may cost more or there may be delay in A number of corporate Manv corborate obiectives
delivering one of the council's corporate objectives would be delayed or y corp ) Unable to deliver most objectives.

oo ; delayed or not delivered.

objectives. not delivered.

Some loss of confidence and trust in the

A general loss of confidence
council felt by a certain group or within a

and trust in the council within
small geographical area. the local community.

A major loss of confidence and A disastrous loss of confidence
trust in the council within the and trust in the council both
local community. locally and nationally.
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